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it séems likely, however, that few fields other than medical liability present such a direct
and personal overlap between potential witnesses‘and potential defendants. - &
The overlap between defendants and experts in'medical liability cases was mtenmﬁed in
the early twentaeth century; by the locality rule; which required that expert testimony
come from one who practiced in the defendant's community. The overlap in the tweniy—
first century may be heightened by requzrements that the expert practice in the same
specialty as the'defendant. Moreover, some parts *7014-of the medical community
appeat o be at’temptmg to contrei more: stnngemiy the testzmony of medical: experis o
[FN3681 o o
These factors'may supporé the COnSIderatwn of reforms speczﬁc to medtcal hablhty
cases. All other things being equal, procedural changes may be particularly helpful in:
malpractice cases to the extent that they either increase physician confidence in the
litigation system or remove the 1mpems for detnmentai seif—help measures by the
medical community. - S

. To premde further deﬁnmon fo the ana1y31s 1t is useful not only to ASSess: precadural
reforms w;th :(espect to medical liability (as opposed to htlgation in general); but also to
consider how the system's “procedural aspécts ‘could change in the face'of aiterat;ons qn
the substantive law of medical liability. [FN369] This Article has based its discussion G‘f
litigation procedures on the assumption that the current Substantive law of medical -
malpractz ce applies. A number of Commentators, however, advocate major changes in
the substantive law. [FN370] For' ‘example, one proposal would replace the: current
system of fault-based liability with a system in which’ claimants ‘are compensated iftheir
injuries fall within “avoidable classes of events” ("ACEs")--bad results that are cEeaﬂy
preventabie TFN3717 "Avoidable classes” would be specified in advance by experts ™
using empmcai ‘data on medical safety; removing the rieed for individual determmatmns
© inmany cases, of whethera. physwlan breached the standard of care and: whether the

- breach caused the claimant's injury. ACES-based provisions. would: obwate a number ef "
the habﬁaty—focused concerns that have motivated procedural reform, though it would
still be necessary to develop guidelinies for the determination of damages. Thus, chariges
in substantzve mechcal habihty law wouid change the iandscape ef procedurai reform as
Havmg considered medzcai hablhty fref()rm it makes sense to broaden the i mqulry to ask
whether insights gamed with respect to malpractice could apply’ eisewhere as well. Asa
matter of recent *1015 history, it is worth noting that thle the wave of legislation in the
1970s focused on reforms specific to medical malpractice cases, the waveof similar
measures in the 1980s mmposed "tort reform” more generally. [FN372] As a political
matter, then, medzcai habzhty reforms may provxde an 1mpetus for refcrms in other areas
of law. ' ST

In addition, as a matter of sound policy, some reforms that may be useful mmedical
liability cases may also be helpful in other kinds of cases, Policymakers should consider
the application of expert witness reforms and jury reforms to othér types of cases--such -
as products liability cases--that may present challenging scientific or technical questions.
Likewise, it makes sensé to investigate whether other kinds of cases--perhaps other -
personal injury actions--tend to result in variable noneconomic damages awards that
could usefully be reviewed under a niore stringent remittitur standard.

Those reforms might usefully be adopted in a "function-specific,” rather than



' -:'undue control over the.outcomes of medical habihty disputes

"substance-specific,” manner--for example, based on the degree of scientific complexity
rather than based on the topic of the claim. [FN373] A "function-specific”. measure .
could apply to-more than one type of case. It also could apply to fewer than all cases -
within a specific category. Some commentators tend to. imply that all medical
malpractice trials require the jury to.address complex scientific questions. IFN374I In
reality;: however, malpractwe cases vary.considerably in their degree of complexity and
scientific difficulty: [FN375] Thus, for example; not all malpractice cases will require
special approachas to-expert testimony or: precadures to foster active: 1eam1ng by jurors.
This variation underscores the mefﬁmencv of approaches, such as screening panels or
specialized courts, that would institute a costiy procedure based on concerns that arise
only ina part;on of maipractwe cases:. RPN . = o

L dis Conclusmn -
This Arucle was prompted by the nOtion of malpractice exceptmnahsm~~the 1dea that _
- medical hablhty cases may require: lztlgatzon procedures that other kinds of cases do net
- -need. The polztlcai reality behind. this notion is that physxczans and i insurers have
. succeeded. in presenting the medical ilabllaty pro‘oiem asa cnszs that is umque and zhat '
-.-reqmres drastic, malpracticewspecm,ﬁc reform. :
Behind the political landscape lies a social and hisioncal reahty that warrants
malpractzce~spec1ﬁc analysw In sorting through the tangle *1 01 6 of issues regardmg
which the medlcal commumty 1nteracts wzth the legai system The 1atter often koeks to
the medical: cammumty to define the standard. of appropriate medmal care and to pmmde
expertise needed to resolve:contested issues. Tensions have persisted over: t1me however,
based both-on.the medical commumty’ $ frusiranon w1th the adversarial htzgaﬁmn system
-and.on the tendency of some medical communities, at some. p{nnts in tnne to assert

Medical hab;llty reform, then, is targeted toward an mterdxsciphnary phenomen(m the
intersection. of medlcme and Iaw Relatediy, 1 have argued that the. proper assessmeﬂt of
mneteenth century medlco iegal deveiepments and upon sources from the penod Part I
reviewed the ways in which the nineteenth century debate prefigured current problems
Part Il made use of recent social science research to assess the: performance of judges,
juries, and parncular procedural refomzs in medical liability htigataon I argued in Part 1
that some of the procedural changes that physicians might prefer are inadvisable, but that
other approaches-- particularly reforms of expert witness procedures, efforts to promote
active learning by jurors, and a more stringent remittitur standard--may prove useful.
Part III considered whether the questions addressed in this Article really ought to be
viewed as specific to medical malpractice cases, or whether the procedures | advocate
could apply to other areas as well. I suggested that those procedures might be useful in
some other types of cases, and that such procedures might be applied on a function-
specific, rather than a topic- specific, basis.

Some readers may not be persuaded, in the abstract, that substance~spec1ﬁc procedures
are needed to address medical liability reform. However, experience supports the
argument that procedural reforms should be analyzed on a substance-specific basis.
Reforms targeted at medical liability are a-political reality, and the only question is
whether their adoption will be driven solely by interest-group politics or informed by



sound substance speczﬁc ana1y51s

[FNal]. Assistant Professor Unwersny of Pennsykvama Law Schooi 1 thank Stephen
Burbank, Eric Feldman, Sarah Barringer Gordon, Geoffrey Hazard, Kristin Madison,
Bruce Mann, and William Sage for: éxtremely helpful:.comments on priordrafts, and .=~
Susanna Blumenthal, Joe Cecil; Roger Cohen; Philip Howard, Peter Huang, Alan Lemer,
Louis Rulli and Kim Scheppele and participants in the University of Pennsylvania Ad -
Hoc Workshop series for their thoughts on one or more of the ideas discussed in this
Article. Remaining errors, of course, are mine.  am grateful to R;chard Horvath,
Marianne Staniunas and Ruth Stemgiantz for-excellent résearch-assistance, and to Ronald
Day, Merle Slyhoff Joseph: ‘Parsio and others at the Biddle Law Library for locating
hard-to-find sources: This work was supported in pari by The Project on. ‘\/Eedacal
anbahty funded by "i‘he }’ew Chantab}e ’I‘ rusts ' B PO S O A

'jFNl } T‘he lack af consensus is: not new See € g U S. Gen Accountmg Ofﬁxze, Medlcai
'Maipractwe No Agreemem on the Problems: or Solutions, GAO/HRD. Rep: 86-50; at 3:
(1986) ("GAO found no agreement among the major interest groups. surveyed regardmg
the problems, their seventy, the1r selutmns, or the proper role of states or the feéerai

government.").”

[FN2Z]. See, e.g., Daniel Kessler & Mark McClellan, Do Doctors Practice Defensive
Medicine?, 111-Q.%. Econ. 353, 388 (1996) ("We'conclude that treatment of elderly
patients with heait disease does involve 'defensive’ medical practices, and that limited -
reductions in liability: can reduce these costly practices.”). But see MicheHe:M.- Mello. &
Troyen A. Brennan, Deterrence of Medical Errors: Theory and Evidence for Malpractice
Reform, 80 Tex. L.Rev. 1595, 1607.(2002) ("It is likely that defensive medicine, to the
extent that it ever tonk p}ace, has dzmmlshed over time in respense to the growmg :
presence of managed care “)

[FN3]. See mfra text accempanymg notes 372 75,

[EN4]. Obkus}y, procedure and substance blend mto one anoﬂlef Nonetheless, for -
purposes of this Article, T use the feilowmg distinction: "[T]he basw thrust of sabstantwe
rules--controlling... behavior in society-- is-primary; while: procedural rules are '
secondary, and are invoked only in connection with litigation." Richard L. Marcus, Of
Babies and Bathwater; The. Prosnects for Pr{)cedarai Progress 59 Bmok L. Rev. 761,

777 (1993).

EFNS] See mfra notes 249- 50 and accompanymg text.

[FN6]. See, e.g., 40 Pa. Ccms Stat. Ann § 13(}3 512{West Supp. 2603) (semng
qualifications for expeﬁs in meciical malpractlce cases). -

[FN7]. See infra text accompanymg netes 301—02 353-54.

[FN8]. See infra text accompanying notes 282-86.



[FN9]. Other types of expert testimony may also be presented--for example the parties
may retain econom;sts 0 test:fy concermng future damages :

EFNH}; See Peter Huber Junk Sc;enee in the Courtroom 26 Val. U, L Rev 723,731
(1992). Huber argues, with- respect to.tort cla:ms, that "{most juries decide cases in a
way that is consisterit with mainstream science. But some do not dehvenng substantlai
payoffs for: quest;ona’nle clalms "Id. o b e =

[EN11]. Such concerns: extend beyond the context of medicai malpractlce htxgatlon See
e.g., Troyen ‘A Brennan, Helpin Courts with Toxic Torts: Some Proposals Re arding.
Alternative Methods for Presenting and. Assessin S(neﬁtiﬁc Evidence in Common Law
Courts, 51 U. P;tt L.Rev. 1,4 (1989) (dlscussmg Gausatmn testlmony in toxictort .
. -htzganon and notmg that "{]}udges fear that juries can be misled’ by highly paid experts
'-_'Who will find at least sonie: sapportin. the voluminous scientific literature for any

Lo position, even When that position is. repudmted by the majonty'of sczentlsts"), Samuel R

- Gross, Expert Ewdence 1991 Wis. L. Rev: .11 13,1130 (”Scme expert can almost always
“be found to testlfy to-any plausible (and many zmplaus;b’ie} expert-opinions; if noihmg
else, a friendly expert can serve to undermine any expert who testifies for the
opposmon ”)

]FNEZ} See €. g If)amel W Shuman Expemse in Law, Medmme and Health Care 26 J .
Health Pol., Pol'y & 1. 267, 275 (2001) (noting the argument "that jurors lacking ...
scientific or technical: expemse have relied on n*ratwnal superﬁcaai criteria to assess the
behevab;hty Of experts“) - S : :

. 1 FN13 ; See mfra note 247 and accompanymg text

[FN14]. See Huber, supra note 10, at 749 (appiaudmg state 1aws that tighten quaixﬁcatmn
requlrements for experts in medicai maipmctlce cases) I ey

| 151 Sae mfra text accompanmng note 292

[F 16{ See mfra text accompanymg notes 353 54

they possess legal trammg—-general}y lack medical trammg

[FN18]. I am indebted to Jay Gold's thoughtful discussion of this insight as it relates to
several areas of health law. See Jay Alexander Gold, Wiser Than the Laws?: The Legal
Accountability of the Medical Profession, 7:Am. J.L. & Med. 145, 145.(1981) (arguing
"that many seemingly disparate questions in health law are related to the issue of how
experts are to be held accountable to non-experts--how the principle that decisions should
be made by those most affected is to be reconciled with the principle that decisions
should be made by those with experience and training in the area”).



[FN19]. Researchers who surveyed practicing lawyers and federal trial judges in the late
1990s asked respondents to indicate how frequently they had encountered each of a list of
twelve possibledifficulties with respect to expert witnesses; the problem identified by.
both groups as most.frequent was "[e}xperts abandon objectivity and become advocates.

- for the side that hired them.” Carol Krafka et al.,: ucfge and Attorney Experiences, . -
Practices, and Concerns-Regarding Expert: Tést:mony in Eederal Civil Trials; 8 Psychol.,
Pub. Pol'y;.& L. 309,314, 316, 328 (2002) (using a scale of from "1 (very infrequent) to
5{very frequent) and reporting mean scores--with respect to the-objectivity issue--of. -
3.69 from 3ud1f‘1af respeadﬁmc and 3.72 frefn attemev reSpendents) :

[FN20]. Thus, fer example a jury mxght gwe more weight to the VIeWs of a court-— :
appointed expert or a medical screening panel than to the views of a party-retained expert
witness, because the Jury mlght view the court-appomted experE or the screenmg panei as
1353 blase(i Lol G e .

"-I FNZl E See mfra tﬂxt accompanymg note 33?
1 22] Sﬁe mfra text accompanymg notes 278 79

[EN23]..Cf. James C. Mohr, Doctors and the Law: Medical Jurisprudence in Nineteenth-
Century America255 (1993) (noting that Americans "have seldom viewed" the medical
malpractice issue "as the product of specific nineteenth-century historical circumstances
or placed it in the larger context-of evolving relations between:American physicians and
the nation's legal processes").

[FN24]. Cf. John 1. Elwell,’A Medico-Legal Treatise on Maipractzce and Medical .-
Evidence, Comprismg the Elements of Madzcal J unspmdence 70 (1860)« "The reported
cases on the subject of Maipract:ce are few, as they but seldom reach the Supreme

courts."}.

[EN25]. See Kenneth Allen De Ville, Medical Malpractice in Nmeteenth@entury
America: Ongms and Legacy.25.(1990) ("Although medical malpractice suits were
virtually nonexistent between 1790 and 1833, thereafter patients suddenly began to sue
their physicians at an increasing and unprecedented rate."); see also Mohr, supra note 23,
at 111 ("After 1840 the frequency of malpractice actions shot suddenly upward, and well-
established physicians, not charlatans, found themselves the fargets of an almost
revoiuﬁonary and: certamly unprecedented surge in maipractme accusations. “)

!FNZé{ See De V}He supra note. 25 at 68 (argumg that ”hermc" medlcai treatments were
"the object:of considerable derision and one of the main sources of public antipathy
toward the profession”). Continental medicine in the early nineteenth century apparently
was open to similar charges; discussing public mortality in France, Foderé asserted that
standard medical treatments for children and adolescents often did more harm than good.
See 5 F.E. Foderé, Traité de Médecine Légale et d’Hygzene Pubhque ou de Police de
Santé 84- 85 (2d ed. 1813).
Public sentiment sometimes posed an obstacle to medwal progress Doctors complained



that public opposition to thedissection of cadavers kept them at a disadvantage, by -
preventmg them from improving their understandingof the human body. See DeVille,
supra note 25, at 70 ("Medical societies and contemporary observers argued that. -
physicians would be sub}ect to maipractwe suits if they did notunderstand the workmgs
of the humanbody and yet were being denied the: primary source ‘of that knowledge."). In
France: Foderéhad proposed A chﬂhng alternative'method for obtaining medical -
knowiedge He advocated trying new: remedies and operations on those condemned to
death or to life 1mpr1s0nment ‘See'6 Fodere, supra, at 427 ("To risk 'such expenmen’es on
free men goes against justice-and ‘humanity; and it would conflict with:neither of those
prmczpies to dﬁ such things to criminals a}ready cendemned te death . (author $
translatzon}) - Cnertdthoalninn o i R

JFN27! See E)e Viile ‘supra note 235, at IOG (“Though unnecessary or incompetent -~
* amputations were seidom penahzed physicians who-saved limbs with compound or -

" ‘complex fractures were reguiarly sued.”); see also: Mokhr, supm note 23, at 114
.'(“Emproved techmques and more careful training pmduced an advance; but because the
consequences of the advance were often imperfect, Ihose who tned to save hmbs in

 difficult cases often found themselves being sued.”). e i 1L

EFNQS} Alfred S. Taylor; Medical Jurisprudence 320 (2d Am. ed. 1850); see also Henry

F. Campbell, The President's Address, 4 JAMA 477,484 (1885) ( *Unavoidable -
deformities and disabilities remaining after the treatment of fractures and dislocations -
have been made the most frequent:occasions for-arraignment of the surgeon...."):

[EN29]. As De Ville explains:
IBly: 1850 the’ number of physicians in some areas had increased to the point of aglut. If

" a'malpractice suit destroyed a phys;cxan § career, there was always another doctor, or-

more, ready to take his place. In this situation, juries and judges were less likely to shelter
physicians from unhappy, litigious patients. =
De Ville, supra note 25 at 78.

lFNBO} See 1d ("’I‘he surplus of physzmans in many paﬁs of the country subverted the
medical professwn §'status and’ gave rise 1o malpractice suits by engendering and
exacerbating competition among reguiar practitioners."). A’ physmlan speakmg at the G
Medico-Legal Society of New York in 1871 acknowledged this suspicion: "
Putting aside the loud boasters, the selfish, inconsiderate, and even-ignorant men to be
found in the profession, whose conduct may sometimes deserve the infliction of a
lawsuit, I do not hesitate to assert that a very large proportion of actions for malpractice
brought against medical practitioners are instigated by unworthy motives. Some, indeed,
oo further, asserting that were the secret of such cases known it would unveil the -
promptings of malevolent professzonai rwais Thls may be true, aitheugh I prefer to thmk
not to the extent asserted.

James O'Dea, The Sphere; Rtghts and Obhgatzons of Medlcai Experts, re;annted in
Papers Read Before the Medico-Legal Society of New York, from its Organization 403,
440 (1st series, 3d 111ustratec§ ed 1889)



[FN3L]: See De Ville, supra note 25, at 92 ("Malpractice suits were, in part, an .
-expression of a transformed view of the human body and an unprecedented. concern for
physical well-being."); Mohr, supra note 23, at 112, :

[EN32]..De Ville-argues: : : . : :
The two-essential preconditions for the rise of makpractzce Smts were the dlssolutmn of

community stigmatization of certain types-of litigation and the. decline in behef in the -
‘concept of providence that held misfortune to be an expression of divine will. Without
these twor nndf:rlymg, long-term developments, the w 1deopread prosecmmn of ph ysicians
would have been inconceivable. . o o

De Ville, supra note 25, at 115.

FN33]. See De Ville, supra note 25, at 103 (ﬁﬁﬁﬂg, with ”res.;?.ﬁect 0 the .pro.bleir.n. of

~ "unrealistic expectahons " that "{p}hyszczans and’ medwai writers began to beheve that -
' 'mechamcai standardized treatrnent }qelded consastent faultiess cures") ' o

1 34; Eiwell supra note 24 -at 75..:_:_”

[FN35]. Id at 561 Enghsh authors concurred

It will be obvious that a serious responsibility.is:thrown:on practitioners; who-undertake
the management of a case of criminal wounding. Any deviation from common practice. .
should therefore be made with the greatest caution, since novelties.in practice will, in the
event-of death form one of the best gmunds of defence in. the hands of a pmsener s
counsel: .

Faylor, supra note 28, at 259 see. aiso W Bathurst Woodman & Charies Meymotx: T1dy,

- Forensic Medicine and Toxicology, A Comprehensive Work on-Medical Jurisprudence -
- 635(1882) ("In cnmmai trials it is.often sought tofix: ﬁae respenszblhty of a terminal
erysipelas, etc., after trephining, or similar operations, upon the surgeon who operates,
rather than upon the assailant whose violence caused the original injury."}. -

[FN36]. European physicians made similar assertions. See 2 Johann Ludwig Casper, A
Handbook of the Practice of Forensic Medicine, Based Upon Personal Experience 304
(George William: Balfour trans., 3d ed. 1862) (stating that- "perfectly groundless’
accusations” are often "made both against medical and non-medical men, dictated by
ignorance, by wrath at a supposed overcharge for attenciance or in other cases entirely by
a contemptibie love of gam") : SR

[F 37; William: A. Guy, Prmcxples of Forens;c Medwme 233 (is‘t Am, ed 1845) This
treatise was written by William A. Guy, an English physician and professor of forensic, .
medicine. See id. at v. For the "American edition” of the treatise, Charles A. Lee, an .
American physician and professor, took up "the task of revising the text, correcting . -
errors, and adapting the publication to the existing laws and institutions of" the United
States. Id. at vi. Dr. Lee identified his additions to the text by means of brackets. See id.
Unless otherwise specified, my references to this treatise are to the additions that were
written by Dr. Lee. e
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[FN38]. John Ordronaux, The Jurisprudence of Medicine, in its Relations to the Law of
Contracts, Torts; and Evidence, witha Suppiement on the Liabﬁmes of Vendors Of Dmgs

58 (1869).

[FN39]. See De Ville, supra note 25, at 43 ("Because so many malpractice plaintiffs had
not paid their bills, physicians began 10 believe that their poorer patients were the most
likely to sue."); Mohr; ‘supra note 23;.at:115 ("Many [physicians] thought that.the vast:
majority of malpractice suits were mmated by poor patients either trying to escape paying
for a'job they considered Jess than perfect or trying to turn a m1sf0rtune mto C&S“i at the
expense of a wealthy professional."). S . _

[F 40! See Mohr supra note 23 at 37 198

IFN41 Taylor supra note 28 at 275 .

'[ 42i See €. g 1d (assemng, thh respect tc} malpractlce su;ts amsmg ﬁom obstetrzcal
cases, that "much difference of opinion exists. among: -the most eminent practitioners of -

midwifery respecting the treatment to be pursued in certam cases of dlfﬁculty")

[FN43].-A-Canadian lawyer pemted out that advances n: medlcal knowiedge presented
risks forthe physician: - 0

The medical man has ofttimes to' sazl between Scyﬂa and Charybdis Whﬂe on the one
hand, he is bound to consult the:attainable lterature in-his profession, and to-diligently - -
gather in... the experience of his confreres-- for in determining what is negligence; the -
1mprovements that are oonstanﬂy takmg placeare always mnsrdered--at the same time he

. mustnotiry new ‘modes or methods too readily.... -
R Vashon Rogers Jr Thﬂ Law and Medzcal Men 71 {1884}

[E 44] Elwel] supra note:24, at 37

[E 45] id at47

[FN46]. Id at 29 {""i‘he physzman and attorney are not: respensﬂﬁe for the eITOTS of an
enlightened judgment, where good judgments may differ."). European commentators
made similar arguments. See, e.g., J. Briand & Ernest Chaudé, Manuel Complet de
Médecine Légale, ou Résumé des Meilleurs Ouvrages Publiés Jusqu'a ce Jour sur cette
Matiére et des Jugements et Arréts les Plus Récents, et Contenant un Traité Elémentaire
de Chimie Légale 46 (8th ed. 1869) ("The tribunals ...; then, should not recognize
liability; either criminal or civil, unless it is well estabiished that the doctor acted with
unforgivable thoughtiessness or careiessness or that he showed . crass ignorance ...."
(author s translatlon)) -

13 471 Woodman & Tidy, supra note 35 at 635.

[FN48]. George Ryerson Fowler, Surgzcai Maipractzce mn2 Alian McLane Hamilton &
Lawrence Godkin, A System of Legal Medicine 573, 575 (1894).



ZFN49§ See Mohr supra note 23, at 11? 18

[FNSO]. Eiweli supra note 24 at 7 Th1s problem appears to have persmted Wﬂtmg in
1871, James O'Dea noted the frequency of malpractice suits arising from "the treatment
of fractures, amputations, and dislocations," and he asserted that "honest and capable
surgeons have seriously debated the necessity of retiring from a profession whese = =
emolumen’ts are so scanty in comparisen w1th its nsks "o Dea supra note 3{3 at 441,

[FNS1 i See De Vﬂie ‘supra note 25 at 1(}1 ()2 (“F ac:ed wath a dzfﬁcuit fracture, an:
unethical or unscrupulous doctor might recommend a dramatic amputation-to portray -
himself as a courageous surgeon and, at the same time, sidestep the prospect of an
1mperfect msuit and possabie maipractwe charge “)

- 1FN52] Eiwell supra: notc 24 at 9 Elweii hxmsei:f dzd not thmk th1s measure woufd
solve the malpractice problem rather; he argued that the only’ solution was to:"elevat[e]
the standard of Medlco Iegal knowiedge in the professmns of Law and Mc(ilcme "1d.

[EN53]. Code of Et}ncs of the Ameracan Medlcai Assomatmn reprmted n Ordmnaux
supra note 38, at 233 246

|FN54| (O'Dea, supra note 30, at 440 The Enghsh authors Woodman and T}dy made a
similar argument. Regarding dislocations, they asserted: SIS

It is not possible; after some weeks or months, 0 say-definitely in certam cases whether
such and such injuries have ‘occurred, as, particularly:in the case of dislocations, all traces
of the original accident may rapidly disappear. Professmnal men shouid therefare ‘ne

. cautious niot to Judge thelr brethren unfalriy

Woodman & Tidy, supra note 35, at 630. They pmceeded to issue a broader warnmg
about testifying for malpractice plaintiffs:

It may be said, referring to malapraxis generally, that no medical man should give an
adverse opinion on the conduct or practice of a professional brother, without havmg all
the facts of the case before him; and whatever opinion he may give at an inquest, or in a
police court, he should be prepared to justify before the higher tribunals, as well-as before
the whole medical profession. It has happened, though we hope rarely, that a medical
man in condemning the practice of a brother professional, has only shown his-own
ignorance of the pregress of science in general and of medical science in partlcular

Id. at 636. : & x

[EN55]. I am indebted to James Mohr's illuminating book for first alerting me to the fact
that these issues surfaced in the nineteenth century as well as in the present time. See
generally Mohr, supra note 23. Mohr provides an enlightening discussion of nineteenth
century physicians' complaints about the adversary system and such physicians' proposals
to alter that system. The issues of medical malpractice and medical expert testimony are
two -of several themes that Mohr explores in his book. Building upon Mohr's insights, and
drawingupon both sources Mohr cites and other sources, [ focus here upon physician
critiques of adversarial procedures, and upon proposals to alter those procedures.



[ENS56]. See id. at 89 ("In the United States... by mid-century, medicine had become an
overtly unregulated, unlicensed, overcrowded, doctnna]ly incoherent, and ﬁerceiy
competltwe professwn ). SR . :

[ENSTL AsMohreprams P ST U

Since there:were no-functional: hcensmg Iaws tc regulate the practzce of mechcme no
formal educational requirements, and plenty of deep-seated disagreements over what -
constituted effective health care, American courts during the second quarter of the
nineteenth century tended more and more oﬁen to-err on the side ofinclusionin - .
medically-reiated cases. - Pt SRER T AT

Id. at 100.

[FN58]. 2 Theodric Romeyn Beck & J ohn B Beck Eiements of Medfca] Junsprudence
697 (6th ed.; Thomas Cowperthwa;t & Co. }838) (1823); see also Mohr, supra note 23,
at 100 (discussing the same statement in earlier- edftisn) This critique occurs in a -
paragraph discussing English judicial practices, as part of a general discussion of medical
evidence. See 2 Beck & Beck, supra, at 697. The critique's apphcatlon cioser to home
would likely have struck readers.in the United States.. : oo

[FN59]. Ordronaux, supra note 38, at 137; see also W.J. Conklin, The Medical Expert, 3
Ohio Med. & Surgical J.-127, 134 (1878). "[T]he courts, under the present system of
receiving experts' testimony, have no means of judging of the qualifications of a -
particular witness. His deportment upon the witness stand; and the reasons which he
assigns for his opinions, oniy go o affeci his credibihty, not the questmn of
..admgssﬂnhty i Id SR . P T o I

I N60]. Expert Tesnmony, 9 Aib LE 193, 193 (1874)

[EN61]. George W. Field, Field's Medico- Legal Gulde for Dectors and Lawyers 33
(1887) _ S : : _

[F 621 Ordronaux supra note 38 at 137

[FN63]. The view that lay people lacked the capaczty to judge medical queshons also
underlay the proposal-that coroners should have medical training. The American editor of
Guy's treatise on forensic medicine asked: "Suppose an ignorant coroner be summoned to
hold an inquest in case of death from mal-practice, such as Thompsonian, or
Homoeopathic? Where is.the knowledge which is to guide him to a safe decision, and
interpose the shield of iaw and justice to the pmgress of ignorance and charlatanry?”

Guy, supra note 37, at 7. S e e : :

[FN64]. 5 N.Y. Med. & Physwai I 597, 607 {1826) (revzewmg Letter to the Hon. Isaac
Parker, Chief Justice, Supreme Court of the State.of Massachusetts ("containing Remarks
on the Dislocation of the Hip-joint, occasioned by the publication of a Trial, which took-
place at Machias, in the State of Maine, June 1824")) [hereinafter Review].



[FN63]. Id.
[FN66]. See Mohr, supra note 23, at 197.

[FN67]. T. Romeyn Beck, Annual Address Delivered Before the Medical Society of the
State of New-York, Feb. 6, 1828, 7 N'Y. Med. & Physical J. 9, 25 (1828); see also
Elwell, supra note 24; at 307 ("The facts upon which the medical witness may suddenly .
be:calledto give an-opinion may be new to him... [and] there may be no time for much.
reflection, or for a reference to authority.”). James Mohr provides an insightful discussion
of Beck's 1828 address See Mohr, supra note 23, at 95-99, -

[FN68]. James Mahr points out "Physwlans were I@Stlf}’ing in an. adversanai settmg,
where rebuttal and contradiction were considered normal; even essenﬁiai What 1awyers
viewed as a posn:we good physwians took as unpmfesswnal buliymg " Mehr supra note

23 at 98

[F 691 1n 1385 Henry Campbeii who at the t1me was Pres1dent of the Amencan
Medical Association, gave an example of the sort of ansinuations that medical witnesses
found so-galling. He described a poisoning case in which the defense attorney dxd not
attempt to cross-examine-the prosecution's expert on the substance of his. testimony,
rather, defense counsel used his cross-examination to establish that in all the cases in
which the prosecution’s expert had tested for arsenic, he had found it. Defense counsel-
then argued to the jury, with respect to the expert: "[H]e is the arsenic hunter and arsenic
finder for his college, and, you see, he is a good one; he always finds. the arsemc " The
Jury acqmtted Campbell supra note. 28 at 482 -83. S '

E 7{)] Revxew supra note 64 at 606 At apprommately ihe same t:me twe noted
English authors suggested the existence of similar problems in England. See 1 J.A. Paris
& J.8:M: Fonblanque, Medical -Jurisprudence 153 (1823) (![W]e do not mean to arraign
the present forms of examination in. general; - when we assert that some abuse.in pra::izce
too frequently places the: {mechcal} Wltness in as pamfui a situation, as if he were himself

a criminal.").:

[EN71]. Guy, supra note 37, at 5.

[EN72]}. 1. Ray, A Treatise on..thé..Medicall J-uriépmdeﬁée of Insamty 567 (4th ed. 1860).
[EN73]. Address of Samuel D. Gross, M.D., LL.D., President of the Assoéiét.ion, inlo
Transactions of the Am. Med. Ass'n 57, 62 (1868) [hereinafter Gross]; see also Mohr,

supra note 23, at 53-54 (discussing Gross's interest in medmai _}unsprudence and
mentioning Gross's 1868 address).

[EN74]. I. Ray, A Treatise on the Medical Jurisprudence of Insanity 59 (1838).

[FN75]. Edward C. Mann, A Treatise on the Medical Jurisprudence of Insanity xviii-xix



(1893).

[FN76]. Expert Testimony, supra note 60, at 193.

[FN77]. Woodman & Tidy, supra note 35, at 627.
[FN78]. Such problems were not unique to the United States. Discussing medical
evidence in criminal cases, Paris and Fonblanque noted in 1823 thatin~ .+
several of the more interesting trials, .. the medical witness has evinced any thing rather
than a well grounded dcquaintance with the philosophical bearings of the question; and
while he has endeavoured to conceal his ignorance under the veil of technical
phraseology, he has artfully sought to shun the embarrassments it might create by a
display of bold and sweeping assertions, alikehostile to the discovery of truth, and the .
administration of justice. S s R S o __

[EN79]. See Beck, supra note 67, at.13-14.

[FN8O]. Ray, stipra note 74, at 58-59: Ordronaux agreed.-See Ordronaux, supra note 38,
at 164 ("The majority [of physictans are]... wholly inexperienced in insanity, and as such,
incompetent to testify as experts in controversies-upon this issue."): :
[FN81]. Ray, supra note 74, at 59.

FN82]. Eiwell, supra note 24, at 300,

" '-§: FN83]. .Réﬁort 6n:Réc0mméh£iéﬁbﬁfs and Saggééﬁions Containéd in Presid’e_ﬁt‘_s Address,
19 Traﬁs'acﬁon's of the Am. Med. Ass'n 75, 77-78 (1868) [hereinafter Report]. =©

[FN84]. 2 Beck & Beck, supranote 58, at 695. The English commentator Alfred Taylor
offered a similar view concerning testimony on wounds: "A difference of opinion will
often exist among medical witnesses as to whether a particular wound was or was not
dangerous to life. Unanimity can only be expected when the judgment and experience of
the witnesses are equal.” Taylor, supra note 28, at 186.

[FN85]. See Mohr, supra note 23, at 198 (noting that "the process of eliciting medical
evidence [made] physicians look scientifically weak, internally divided, and dangerously
unprofessional™).

[EN86]. Guy, supra note 37, at 474 (internal quotation marks omitted).

[FN87]. Conklin, supra note 59, at 128.

[FN88&]. Id. at 128-29.

[FN89]. I Hamilton & Godkin, supra note 48, at 23.



[EFN90]. Simular issues arose in the English system. Guy's 1845 treatise warned:

Medical men are sometimes. calied on.to give evidence for the. prosecution, at other tnnes
for the defence: In such cases- there is great necessity for caution; and.it is obvious that no
medical man can be 3ust1ﬁﬁd in.consenting to appear. fer ezther party, until, having heard
all the facts on which his opinion must be formed, he can censcrentmusly give ewdence
in favour of the party for whom he is retamed .

Guy, supra note 37, at 10, (Unlike my other quotatlons from thzs treatlse thlS passage ES
one from the English edition, rather than an addition by the treatise's A,uerican editor.} .

[F 91 [ Beck sapra note 67 at 24 (mtat;ons omitied) see also Mohr supra note 23 at 98
(discussing a portion of thls passage) SR - e R

EFNQZi Guy, supra note 37 at 474 (mtemai quotatzon marks ormtted)

_{FNQB} Dawd Humphreys St@rer Medzcai }umsprudence 3 Med Comm Mass Med
: Socyl3l 140{1851) : _ :

[FN94]. Gross, supra note 73, at 61.

[ENO5]. Beck, supra note 67, at 26; see also Mobhr, supra note 23, at 99 (discussing this
passage). If a physician could show that a medical witness had maliciously impugned his
competence, he might be able to recover damages for libel, desplte the privilege that -
normally attached to testimony in court. See White v. Carmll 42N, Y 161,164-67 .
(1870). A jury awarded White, a homoeopathic physician, $100 in damages against

.. Carioll, an ailopathw physician,-because Carroll had testified that White was "a quack”

| and had asserted on the Wztness stand that "I wauld not: call hlm a physzcxan "1d. at 165,

[FN96]. See Mohr, supra note 23 at 197 98 (observmg Ihat "physmlaﬂs risked thelr
personai reputatlons each time they took the witness stand asan expert”).

FN97 Storer, supra nofe 93 at 137; see also Mehr supra note 23 a’z EOB 04 P
(éiscussmg Storer's address. and his prior career) e S

]FNQS[ Eiwell supra nate 24 at 296
[FN99]. See Mohr, supra note 23, at 90-92, 1 9.9~2{)0. . .. .

[EN100}. See, e.g., Elwell, supra note 24, at-581; Marshall D. Ewell, A Manual of
Medical Jurisprudence for the Use of Students at Law and of Medicine 9-15 (1887); Guy,
supra note 37, at 5; Ordronaux, supra note 38, at 249-50; Henry Wade Rogers, The Law
of Expert Testimony 254-64 (1883); Beck, supra note 67, at 30-31.

[FN101]. See Mohr, supra note 23, at 12-13, 42, 48-51 (discussing French influence); id.
at 231-32 (discussing German influence). T.R. Beck, for example, wrote approvingly of
Foderé's treatise on medical jurisprudence. Id. at 17.



[FN102]. Mohr, supra note 23, at 50-51. An observer of the French system might have
noted, however, that French medical commentators expressed some dissatisfaction with
the treatiment of expert testimony. See, €.g., ‘2 Foderé¢, supra note 26, at 227-28 =
(dxscussmg medical testimony ‘on smvwai and-order 6f death) ("It is quite true that often
the men of the Taw pay too much attention to doctors; and that oﬁen they'don't pay "
enough attention to them ...." (author s transiat:on)) Mohr observes that the Frenc“h
approach to expert oplmons s

did niot work as well as its American admirers believed it did The French ayate“n was
open to influence-peddling and corruption; sanction was often given to the opinions of
physicians who did not merit the: confidence of the courts...; and the structure was -
constantly in need of tinkering and reform throughout the century :

Mohr supra note 23 at 51

- E FNiOBi Thus for exampie Henry Wade Rogers }883 treatzse on expert i:estzmony
:dzscussed Casper s descrzptmn ef the Gerrnan expert sysiem See Rogers supra note 100,
at 56. : : :

[FN104]. 3 Casper, supra note 36, at 178 (1864).

[FN105].Seeid. at'178-79. French comimentators shared some of Casper's concerns.
Briand and Chaudé noted ‘that'good pract1t10ners did not necessarily make’ good experts,
and discussed the need for training and selection of met in each locale to be medacai
experts See Bnand & Chaﬂde supra note 46 at 20 -

1 106} 3 Casper supra note 36,4t 179 {1864) However, Casper neted with :
-disapproval a trend toward calling other, nonofficial, experts to testify "either along wﬁh
the official physician or to his complete exclusion.” Id. at 181.
The first volume of Casper's work gave more detail on the system for reporting the results
of autopsies. Autopsy reports went’ through two rounds of review and revision--firstby
referees at a provincial medical coliege and then by referees at a centralized scientific
commission. See 1 Casper, supra note 36, ‘at 233-34 (1 861). ' However, written reports o
were generally not admissible at tmal and it was Seen as 1mpract:cabie for a reviewing
expert to appear to testify live. See id. at 234-35. Instead, a Jocal physician could be
"required to defend the [opinion] vivé voce at the trial.” Id. at 235. Casper complained
that juries were not bound by the reports and "often enough" reached verdicts "most
remarkably and diametrically opposed to the medical opinion of the case.” Id. at 234,

[FN107]. Revmw supra nOte 64 at 697 see aiso Mohr supra note 23, at 84 (quoting part
of thas passage) '

[FN108]. Ray, supra note 74, at 60 (citation omitted).
[FN109]. Beck supra note 67 at 11,

[FN110]. Id. at 14; see also Mohr, supra note 23, at 84-87 (quoting this passage and the



passage cited in note 111, infra, and dtscussmg Beck‘s proposal for' [s}tate—supported
medical Jur}sprudence”) SRR e

IFNI 117 Beck, supra note 67 at' 15, John Be{:k TR Beck’s brother, took a szmﬁar view.
In the chapter on infanticide that he contributed-to his brother's treatise, John Beck -
detailed a number of expert reports from French cases, and explained: "I have sélected
them not merely with the view of illustrating the doctrines previously advanced, but of
showing the manner in which criminal’ casesare investigated and reported upon, on the
continent of Burope. It is to be hoped that 4 similar mode may ere long, be-adopted in this
country." 1 Beck & Beck supra note 58 at 439

[FN112}. Ordronaux, supra note 38 at 163 Lakewase a physmzan speakmg n 1871 '

argued that expert witnesses should be better educated, as European experts were, that

they should be less partisan, and that’ "the court aione should ¢all and’ examme the -
--medica} experts " O‘Dea supra note 30 at 422 23 428~29 ool

EFNilBl Ordronaux supra note 38 at }9(}

[FN114]. 2 Beck & Beck; supra note’ 58 at 963 (C R Gllman rev., lith ed.; ] B
Pippincott & Co. 1860) (1823). .

[FN115]. 1d. at 970-71. Hamilton and Godkin, writing in 1894, took a stronger position:
They suggested that physicians should "refuse to testify-unless before doing so they can -
meet in conference with the expert witnesses to be called on the other side of 'the caSe, oE
and have an mterchange of v1ews " Hamﬂton & Godkm supra note 89 at 24

S [ FNI 161 Gross supra note 73 ai 62 ’I‘he Amencan Medical Assomatmn comm1ttee
appointed to consider Gross's proposal reported favorably oriit. See Report, supra note
83, at 78 (stating that under current circumstances, "we know of no remedy to meet the
casé except by the adoption of the plan recommended by our President"). Inhis +- -
discussion of the AMA, James MDhr quotes and discusses Gross's proposal and t}le
committee's response. See Mohr, supra note 23, at 227.

[FN117]. Gross, supra note 73, at 62-63.

[FN118]. Id.

[FN1191. Id. at 63. A letter to the Albany Law Journal in 1874 made a similar proposal:
"Why not authorize the court to associate with itself an expert, who, jointly with the
judge, would preside at the trial, direct and control the examination of the withesses, and
sum up at the close, before the summing up by the law judge?" C. Goepp, Letter to the
Editor, Experts in Judicial Proceedings, 9 Alb. L.J. 146, 146-47 (1874), cited in Mohr,
supra note 23, at 202.

[FN120]. See Mohr, supra note 23, at 115 (discussing an 1860 proposal for "medical
juries to try malpractice accusations™).



[FN121 E Guy, supra note 37 at 474 Taylor made a szrmlar proposal wath respect to
malpractice proceedings: "There is often great injustice in these proceedings, and the
mischief.can only be remedied by referring the facts to a medical tribunal, which alone: -
should be competent:to. decide whether or not unskillfulness had reaiiy been shown i in the
management of acase.” Taylor supra no‘{e 28 at 320, e .

]FNIEZ! Expart Testimony n: Judlcml Preceedmgs 9 Aib LJ 122 122 (1874), see also
Mohr supra nﬁte 23,at ’?92 (mtmc this. sgurce) L P o

[FN123E See Mohrg supra note 23, at 173 74 (dlscassmg proposais for "1unacy
commisszons") : s e

{FN124} Elwell supra nete 24 at 423 {mtemal quotatzon marks omxtted)

" i FN}25} See Ray, supra note ’?4 at. 64 Ray mamtamed that th1s approach Wouid be far

S sitperior to: "summonmg medical witnesses to the tnal--mest of whom have but very -

o imperfect notions of the disease, and probably have not had the least communication with
the accused,--and forcing out their evidence, amid the embarrassment produced by the -
queries of i mgemous counsel." Id. at 63. o .

1FN126} ‘Charles Tidy,-an English surgeon whose medico-legal treatise was published in
the United- States; avoided the question "[w]hether an unscientific tribunal is. capable, or
should be required to decide scientific differences,” but argued that so long as capable.
lawyers cross-examine honest.experts, "no-better way... could possibly be devised to . .
_ f arnve at the truth " 1 Charles Meymott Tidy, Legal Medicme 14 15 (1882}

1FN127} See Mohr supra note 23 at 166—08 (d1scussmg Thurman s address)

_1FN128§ Hon A G Thurman, Annual Address Delwered at Commencement of Starhng
';Me{hcal College March 3, 1857 9 Ohio Med & Surglcai } 347, 354 (1857)

lFNiZQ{ Id

[FN130]. Id. Mohr gives particular attention to the passages quoted in the .text
accompanying notes 130-34. See Mohr, supra note 23, at 107.

|FN131[ Thurman, supra note 128, at 354,
]FNBZ{ Id at 354-55
|FN133§. Id.' at 355.

FN134]. Id.

[FN135 ]. Rogers, sﬁpra note 100, at 56.



[EN136]. Id. at 57,
[FN137]. I1d. at 57-58.
[FN138]. Id.

[FN139]. Mann, supra note 73, at xix.

[EN140]. 1 8.V, Clevenger Medicai }umsprudence of Insamty, or Porensm Psychlatrv
108 (1898)

[EN141]. 1d.

iFNMZ} See. Mohr, supra note 23, at 174-75,178- 79. Mohr notes that the New York
innovation “"was [not] astadical a departure as it appeared to'be;" because

[t]he commission law authorized the experts to make a determination in criminal cases
only when the defendant made no other plea than insanity. Moreover, if the defense
disagreed with the commission's ruling, the defendant could demand a regular jury trial to
redetenmne hlS of her status in the normal fashmn

Id. at 174 ' o

{FNM?S} See Mohr supra note 23 at2£5 18.

[FN144[ Mohr supra note 23 at 252,

' {FNMS E Even If actwe reform efferts petered out by the turn of the century, ;
commentators continued to discuss reform pmposals through the early twentieth cenwry.
See Neal C. Hogan, Unhealed Wounds: Medical Malpractice in the Twentieth Century
80-86 (20(}3) (discussing commentary on medical expert witnesses and proposals for "a
commission of docters which the courts could refer to for expertise in medical matters").

[EN146]. Sor De Vill supra note 25,1 14990,
[FN147]. See id. at 204—05 (R

[FN148]. See Hogan, supra note 145, at 34-37.

[FN149]. See id. at 35.

[FN150]. See id. at 39, 45,

[EN151]. See Paul Starr, The So_ci_ai Transfonnation of Ameri_can Medicine 102 .(1982}.

[FN152]. See id. at 109-10.



[FN153]. Id. at 123.

[FN154]. See id. at 134-40.

{FN155]. 1d. at 81.

[FN156]. See id. at 111; see also De Ville, supra note 25, at 210-13.
m Starr, suprant)tclS"i at I11. | S

[FNISS! See Hogan supra note 145 at 38 IOG 01; see also 1d at 82 ("Streng pressure
could be brought to bear against those physicians who chose to testify for plaintiffs.”).

[FN159[ Id at 99

| IFNI 60f Car} F Amennger State Medlcal Boards and the Poimcs of Publzc Protectlon '
}4(1999) _ . T .

|FN161| id at 22

[FN162]. Id. at 29; see also Hogan, supra note 145 at }06 177 n. 231 (dzscussmg the use
of the term "conspiracy of silence" by Melvin Belli, a prominent plaintiff's lawyer).

[FN163]. See Ameringer, supra note 160, at 29 30 Hogan supra note 145 at 110 135-
37. _ L

s 1 FN1641 Robert C. Derbyshlre How Effectzve 1s Medzcai Self Regz;latwn? 7 Law &
Hum. Behav. 193, 196 (1983). : o L

1FN165; Tmmthy Sf;oitzfus Jost, Over31 .tof the Qualit of Mc_dlcai _Care Regulation
Management or the Market‘? 37 Anz L Rev 825 862 64 ( 1995‘} (cztanons omﬁted)

[FNE661 See, e.g., T;methy S. Hall Bar ainin w_zth H_1_ ocrates: Mana ed Care and the
Doctor-Patient Relationship, 54 S.C. L. Rev, 689, 694-95 (2003) (noting that "[m]anaged
care characteristically imposes external controls on physicians' spending decisions” and
that it "also seeks to encourage physicians to internalize the ethos of cost-cutting and
cost-effective medical practice” (citation omitted)).

[EN167]. The development--in the late 1950s to early 1970s--of the modern legal notion
of "informed consent" played a key role in reorienting the profession from a model of
deference to physicians' judgment to a model of patient choice. See Ruth R. Faden &
Tom L. Beauchamp, A History and Theory of Informed Consent 125-32 (1986). As
Faden and Beauchamp explain:

Physicians had heretofore considered the physwlan-patzent reiatlonshtp by begmmng
from the patient's submission to the physician's professional beneficence. The law
enlarged that perspective by viewing the relationship within a wider social framework,



emphasizing instead that patients voluntarily initiate the relationship and have the n’ght to
define its boundaries to fit their own-ends. . . :

Id. at 142-43. More broadly, Marc Rodwin has descnbed ways in which "the movements
involving. . patients' rights[,] medical consumerism{,] women's health{,] and disability
rights... have fostered the ideal of serving patients, promoting [patient} autonomy, and
promoting a more responsible and humane health care S:y_stem_-,.'.’_- though Rodwin also
concludes thatthese movements "[have] had limited success" in achieving these goals.
Marc A. Rodwin; Patient Accountability and Quality of Care Lessons from Medical
Consumerism and the Patients' Rights, Women's Health and Disability Rights
Movements 20 Am.LL. & Me{i 147,150 { 1994) .

;[FNI{SSE Mohr supra note. 23 at 252
]FN169{ See Goid supra note 18 at 145

[F 170} Admlttedly, 1t Would be useful to have more empmcal data than we now -
possess. Cf. Peter H. Huang, Lawsuit Abandonment Options in: Possibly Frivolous -
Litigation Games, 23 Rev. Litig. 47, 49 (2004) (noting the "demand for more empirical
research and work about. civil procedure and litigation”). However, as I discuss in Part11,
the emstmg data provuie a number of'i 1mportant 1ns1ghts

[ENT ’?1 J. Some of the d1scusszon n this Partis drawn from my report for the Pew _
Charitable Trusts':Project on Medical Llabilzty in Pennsylvania. See Catherine T. Struve
Expertise in Medical Malpractice Litigation: Special Courts, Screening Panels, and Other

Optlons (2003)

i 1721 See Paul C Weﬂcr et ai A Measure of Malpracnce Med:ical Injury, =
Malpractlce Lttiganon and Paﬁent Compansatzon 69-70 {1993) :

[EN173]. Id. at 71.

[FN174]: See id: Reviewing the study's findings, Randall Bovbjerg observed. "This
mismatch... is not fully consistent with information from studies of closed claims, which
are more approptiate than hospital records for examining the accuracy of liability
processes.: Claims files have more detail about injuries, and closed files naturally cover
the full resolution of each case." Randall R. Bovbjerg, Medical Malpractice: Research
and Reform, 79 Va. L. Rev. 2155, 2163 (1993) (book review) (citation omitted).

[FN175]. David M. Studdert et _&L-, Negligent Care and Malpractice Clailniﬁg.Behavier in
Utah and Colorado, 38 Med. Care 250, 253-55 (2000}.

[FN176]. These figures are based on a nationwide sample of claims closed in 1984. See

U.S. Gen. Accounting Office, Medical Maipract;ce Characteristics of Claims Closed in
1984, at 37, 82 (1987). :

[FN177]. See id.



[FN178]. Neil Vidmar, Medical Malpractice and the American Jury: Confronting the
Myths About Jury Incompetence, Deep Pockets, and Outrageous Damage Awards 38
(1995). Interestingly; there is some evidence that medical malpractice plaintiffs who try
their claims before a judge tend to-do better than those who-try their claims before a jury.
Kevin Clermont and Theodore Eisenberg studied data from 1979 to 1989 concerning a
number of types of cases litigated in federal court. See Kevin M. Clermont & Theodore
Eisenberg; Trial by Jury of Judge: Transcending Empiricism, 77 Comell L. Rev. 1124,
1133 (1992). For thirteen types of cases, Clermont and Eisenberg compared the plaintiff
win rate in cases tried before a judge with'the plaintiff win rate in cases ried before a
jury. See id. at 1134, 1136-37. They found that in medical malpractice cases tried before
a judge, the plaintiff win rate was .50, whereas in medical malpractice cases tried before a
jury, the plaintiff win rate was .29. See id. at 1137. Of course, this difference in win rates
does not prove that judges are more favorable to malpractice claimants than juries are, -
 because the difference in outcomes may be due to differences between the cases tried

" before a judge and the cases tried before a jury. See id. at 1162-66 (considering possible

' reasons for differences between the two sets of cases).

[FN179]. See Vidmar, supra note 178, at £3-92; Samuel R. Gross & Kent'D. Syverud,
Getting to No: A Study of Settlement Negotiations and the Selection of Cases for Trial,
90 Mich. L. Rev. 319. 360-66 (1991); Keith N. Hylton, An Asymmetric-Information
Model of Litigation, 22 Int'l Rev. L. & Econ. 153, 165 (2002} (positing that-"win rates
will be less than S0 percent in regimes in'which the legal test requires an examination of
the defendant's compliance and the defendant enjoys ‘an informational advantage").

. [FN180]. See Henry S. Farber & Michelle J. White, A Comparison of Formal and

Informal Dispute Resolution in Medical Malpractice. 23 I. Legal Stud. 777, 778 (1994)

[hereinafter Farber & White, Dispute Resolution]; Henry S. Farber & Michelle J. White,
Medical Malpractice: An Empirical Examination of the Litigation Process, 22 RAND J.
Econ. 199, 200 (1991) [hereinafter Farber & White, Empirical Examination].

[FN181]. In many instances, patients may simply want to know why they suffered an
adverse result, and may drop their claims (without filing suit) after gaining that -
information. Other data support the theory that a'desire for information can‘lead people to
assert malpractice claims. For example, in a study of birth-related injuries and deaths in
Florida, researchers found that parents were more likely to file a malpractice claim if they
had not previously been informed that there might be difficulties with the baby. See ..
Frank A. Sloan & Chee Ruey Hsieh, Injury. Liability, and the Decision to File a Medical
Malpractice Claim, 29 Law & Soc'y Reyv. 413, 427 (1995): . '

[FN182]. See Farber & White, Empirical Examination, supra note 180, at 200.

[FN183]. Se¢ Thomas B. Metzloff, Researching Litigation: The Medical Malpractice
Example, Law & Contemp. Probs., Autumn 1988, at 199, 204. '

[FN184]. See Patrick J. Kelley & Laurel A. Wendt, What Judges Tell Juries About



Negligence: A Review of Pattern Jury Instructions, 77 Chi.-Kent L, Rev. 587, 595
(2002). :

[FN185].-See id..at 606,

[FN186]. See Philip G. Peters, Jr., The Quiet Demise of Deference to Custom: _
Malpractice Law at the Millennium, 57 Wash. & Lee L. Rev. 163, 165-66 (2000).

fFN]Sﬂ See :d at 170.

iFNlSSf See Ph;hp G Peters }r The Role of the Eurv in Modern Maim'actlce Law 87
fowa L Rev. 909 920—21 ( 2002)

]FN1891 See Mark A HaH The Defenswe Effect of Med;cal Practlce Pohcxes in
3Ma1pracﬁce Litigation, Law & Contemp Probs Wmter & Spring 1991;:at 119, 127,

[FN190]. See Tim Cramrn et al., Ascertammg Customarv Care in Malpractice Cases;
Asking Those Who Know, 37 Wake Forest L. Rev. 699, 726 (2002) (advocating the use
of "surveys of a relevant population of physicians to determine customary (and, if -
desired, appropriate or reasonable) care"); Mark A. Hall et al., Measuring Medical
Practice Patterns: Sources of Evidence from Health Services Research, 37 Wake Forest
L. Rev. 779. 779 (2002) (discussing "sources of-evidence from the field of health services
research that might be used to establish the standard of care in medical malpractice
cases™); William Meadow & Cass R. Sunstein, Statistics. Not Experts, 51 Duke L.J, 629,

631 520011

" AF 19 i See Phlhp G Peters 31' Empmca} Ev1dence and Ma]p_racnce thzgatmn, 37
Wake Forest L. Rev. 757, 772 {2002) (noting evidence that "physician practices vary

widely, even within narrow geographic limits").

EFN192| See Cramm et al., supra note 190, at 704- OS

E 193] See Wﬁham Meadow Ogeratlonahzmg the Standard Qf Medzcai Care; Uses
and Limitations of Epidemiology to Guide Expert Testimony in Medical Negligence

Allepations, 37 Wake Forest L. Rev. 675, 681 (2002).

[FN194]. Cf. Troyen A. Brennan, Causal Chains and Statistical Links: The Role of
Scientific Uncertainty in Hazardous-Substance Litigation, 73 Comell L. Rev. 469, 490
(1988) (noting, with respect to toxic tort cases, that "[t]he scientific association between a
toxic substance and injury to a person relies on probabilistic evidence: epidemiological
studies and statistical associations" {citation-omitted)). :

[FN195]. See Randall R. Bovbjerg, Urban Inst., Medical Malpractice: Problems and
Reforms 4 (1995) ("New harm caused by treatment can be hard to tell from normal
variation in harm attending the underlying illness or injury.").



[EN196]. See, e.g., Edith Greene & Brian Bornstein, Precious Little Guidance: Jury
Instruction on Damage Awards, 6 Psychol., Pub. Pol'y, & L. 743, 745 (2000) (notmg that
"calculations [of economic damages] must take into account forecasts about future
medical care needs, available job opportunities, and projected life-expectancies™).

[EN197]. Seeid: -
[EN198]. See id.

1FN199} See Thomas H Koemg & Mlchael L Rustad In Defense of Tort Law 136
(2001). ES R SIS HR s S S s L B L

[FN200]. 293 F. 1013 (D.C. Cir. 1923); see also Daubert v 'Men?én' Dow Phaﬁﬁ Inc..
509 U.S. 579, 587 £1993) (hoiding with respect to litigation in federal coutts, that "the
L 'Frye test was superseded by the adﬂp‘uon of the F ederal Rules of| Ev1dence") .

"".fpmou See Frve 293 Fat 10}4

{FNQO?,! See e g Samuel R Gmss & Jenmfer L Mnookm Exnert Iﬂformatlon and
Expert Evidencer A: Preliminary Taxonomy, 34 Seton Hall L. Rev. 141, 148 (2{)03)
(noting that the Frye standard "pass[es] the buck back to the expert ﬁeid itself; and
'-accept{s] the standards 1t 1mp@ses on 1tself‘} ERTTIE R :

fFN203¥ 509 L. S at 579

{FN204}. See Art1 K. Rai; Specialized Trial Courts: Concentrating Expertise on Fact 17

N -’Berkeiev Tech L J 877. 890(2002) (“The exactmg requirements that. Dauberi and its -

progeny impose on lay judges have been the subject of conszderable contmversy ")

fFNflOS] Daubert 509 U.S. at 593 94

[E 206] Sophia I: Gatowskl et a} Askzng the Gatekeepers A Natmna} Survey of Judges
on Judging Expert EVldence ina PostuDaubert Woﬂd 25 Law & Hum Behav. 433, 433

(2001).
[FN207]. Id
IFNQGSI Shuman supra note }2 at 280

[EIN209]. 1d. at. 280 81 (cztatmns omitteé), see also supra note 190 (hstmg sources that
propose empirical methods for ascertaining medical custom). o :

{EN210]. Shuman supra note 12 at 281.

[FN211] Current indictments of jury performance are not hm:ted to the medical
malpractice context. See, e.g., Clermont & Eisenberg, supra note 178, at 1127 (noting a



popular perception, with respect.to personal injury lawsuits, that "[jluries... find liability
whenjudges would not,...-grant higher awards than judges,-and... grant.inappropriate .
“punitive damages awards" (citations:omitted)); Arthur R. Miller, The Pretrial Rush to -
Judgment: Are the "Litigation Explosion.” "Liability Crisis.” and Efficiency Clichés
Eroding ©ur Day in- Couri and Jury Trial Cemmztments‘? 78 N.Y.U..L. Rev. 982 988
{2003) (noting tort: reformers propensity:to "characteriz[e] juries as. unsophxsticated :
bodies more concerned with compensating sympathetic victims than:with administering
consistent justice").

[FN212]. For example, one set of researchers surveyed physicians who practiced in '
neonatal intensive care units.in'1993. See William Meadow et al., Physicians' Experience
with Allegations of Medical Malpractice in the Neonatal Intensive Care Unit, Pediatrics,
May 1997 at: http /- www.pediatrics:org/cgi/content/full/99/5/e10. The researchers-asked .
~ the respondems about the respondents personai expenences w1th malpractice clalms The
- resuits were dramatic; : S el
Gn a'scale oflto4d4 bemg mest reasonable) the mechan assessment of the _
reasonabieness of malpractice:allegations was 1; mean 1.2.0On a: scaie of1to: 4 (4 bemg '
the highest) the median assessment of effectiveness of the current. system in 1dent1@3ng
true malpractice was 1, mean 1.4, . ® S

Id. ' The study relied on the respondant physzcxans perceptlons of the clalms Wlﬂ’i which
the respondents had been personally.involved, and did not attempt to assess:
independently the accuracy of the respondents’ perceptions. Although the study thus does
not provide an objective assessment of the malpractice litigation system, the. study does .
provide:a vivid’ 111ustrat10n of physzclans perceptmns of that System o

{FN213]: See, e.g., R1chard E Anderson, Bﬂimns for Defensa The Pervaswe Nature of e

Defensive Medmme 159 Archives Internal Med 2399, 2400 (1999) "{P]hysmmns are:
so averse to'malpractice suits that nearly all clinical judgments are influenced."); Press
Release;, American Medical Association President-elect, Donald J. Palmisano, AMA.
Supports Health Act to-Bring Common Sense to-Our Liability System (Feb. 6,.2003). (”Iﬂ
crisis states,ob-gyns have been forced to stop delivering babzes trauma centers have .+ .
closed; and physwmns are grappimg with how ihey can continue to provide other h1ghn :
risk’ pr{)cedures “), at http /fwww Ama-assn, mg/ama;’pub/arhcle/ 1617-7251.html. .

[FN2I4E JoeS Cecﬂ etal.; Citlzen Comgrehensmn of Difficult Issues Lessons From
Civil Jury Trials, 40 Am. U. L. Rev. 727. 756 {1991). o

[FN2151. See id: at 766-72.

[FN216]. See id. at 756-60,

[FN217]. See Jeffrey J. Rachlinski, A Positive Psychological Theer\f of Judging in
Hindsight, 65 U. Chi. L. Rev. 571, 587-88 (1998).

[FN218]. See id. at 574, 612. Rachlinski notes that the comparative negiigeﬁce doc’{rine.
may reduce the extent to which juror hindsight bias favors plaintiffs, because the bias




may also make jurors more likely to find the plaintiff partially responsible for the poor ..
outcome. Seeid, at 594-95. However, malpractice cases may be less likely than other -
types of pérsonal:injury tort suits-to support a comparative negligence.defense, because in
many malpractice cases the patient played a passive role in'the treatment, Thus, to-the -
extent that viable comparative negligence arguments are less frequently availableto -
medical malpractice defendants than to other tort defendants, the hmdsaght bias may have
a somewhat stronger systematic effect than it otherwise would: e e

EFNZiQ"i See 1d at 595,

JFN2201 Cecxi et al. supra note 214 at 753 (cﬁ:atmn omﬁted)

JFN221 1 By contrast, at least one study suggests: that pames settiement demszons may
“fail to reflect actual liability. In a follow-up'to the Harvard: study of New York hospitals;
= :researchers exammed fifty-one malpractice claims. See Troyen A. Brennan et al., :
‘Relation Between Negligent'/Adverse Events and the Outcomes of Medlcai—Maipractice
"thlganon 335 New Eng. J. Med. 1963, 1963 (1996). Forty:six of the claims. were closed
by the'end of 1995; of these:claims, only-one went to a jury trial. Seeid..at 1964.- '
Interestingly, although Brennan et al. had identified that-case as involving an ad*varse
event.due to negligence, the jury found for the defendant. See id. at-1964-65. Of the other
forty-five claims, twenty-four closed without payment and twenty-one settled with a
payment by the defense. See id. at 1964. The researchers found that "neither the presence
of an adverse event nor that of an adverse event-due to negligence was associated with
.the outcome of the litigation"; rather, the reviewers' rating of the plaintiff's degree of -
disability "was the only significant predxctor of payment." Id. at 1965.
- Of course, this' siudy tellsis. nothmg about jury. behavior, beyond the fact that in-the one
" ¢ase that went 16 a jury, the jury found for the defendant despite evidence of negligence.
It does provide some evidence of the defense's expectations of what a jury would do,
because the defense's expectation of the risk of losing at trial will inform the decision to
settle. However, the defense’s willingness to pay to settle a case will also reflect:the -
defenise’s projected cost of litigating a case to verdict, even ifithe defense expects to win
at trial. In this’ regard it is suggestive ! that in eight of the twenty—one cases where the
plaintiff obtained a settlement, the settlement was less than:$25,000--and as the authors
note, "discussions with insurers indicated that settlements of less than $25,000 were
nuisance settlements--settlements of claims thought to be without merit that-could be
resolved with a relatively small payment.” Id. at 1967.

[FN222]. See Frank A. Sloan et al., The Dispute Resolution Process, in Suing for
Medical Malpractice 153-86 (Frank A. Sloan et al. eds., 1993).

[FN223]. See id. at 166.

[FN224]. Some of these recoveries apparently occurred by means of a post -verdict
settlement. See id.

EFNZZS) See id. at 166-68; Neil Vidmar, The Performance of the American Civil Jury:



An Emvmcal Persnectwe 40 -Ariz: L Rev: 849, 859 ( 1998)

[FN226§ See Sloan et al supra note 222 at 166~68 Vldmar supra note 225 at 859

{FN227]. Farber & White, Dispute Resolution;supra note 180 at 786. Their review was
hmzted to ciauns "that were resoived by m1d-1993 " Id. ; e

{FN228] See zd at 787 |

FN229 See 1d

[FN230}. Id.

[FN231}.1d: at 802: The figures provided by Farber and White are slightly-confusing.-
They state that plamtlffs won four of the twenty-six cases that went to verdict. See 1d
They then: specify that plamnffs won none of the thirteen lawsuits'in which care was -
rated "good," and that plaintiffs won "two of the four lawsuits with bad care and one of
the four lawsuits with ambiguous ‘care." 1d. These more specific figures; however, seem
to account foronly three of the four plamtiff wins and twenty—cme of the twentyvsxx
verdicts mted by the- authors - : o e o

EFN2321 See Bryan A Liang, Assessmsz Medacal Malnrac:nce .Iurv Verdzcts A Case .'
Study of an Anesthesiology Department..7 Comell 3 L & Pub. Pol'y 121 125-27 ( 1997).

fFN233¥ Id at 129

| rpNz341 See 1d at 129 158 6{) tbis ZA—ZF

IFNZSSI See Dawd A Schkade et ai Dehberatmg About Doﬂars The Seventy Shiﬁ in
Pumtwe Damages How JUIIES Deczde 43~44 {Cass R Sunstem et al eds., 2002)

iFN2361 See Shan Se;dman Dlamond et ai Juror Jud ' 'ents About Laab;ht and: :
Damages: Sources of Variability and Ways to Increase Consistency. 48 DePaul L. Rev. -
301, 316 (1998). On the other hand, another recent experimental study compared awal:ds
by six and twelve-person juries with awards by individuals, and found that the mean’
award by individuals was greater than the mean award by juries (though the difference
was only weakly significant): See James H. Davis et.al.; Effects of Group Size and -
Procedural Influence on Consensus Judgments of Quantzty The Examples of Damage
Award and Mock Civil Juries, 73 J. Personality & Soc. Psychol. 703,:714 (1997). The -
same study found that the mean twelve-person j gury award was smaller than the mean Six-
person jﬂry award See 1d at 713. : - :

[FN237 1 Dlamond et al., supra note 236 at 3 17.

!FN238 I. See Vidmar, supra note 225,,- at 89?.



[FN239]. See, e.g., Frank A. Slean & Chee Ruey Hsieh; Variability in Medical
Malpractice Pamenﬁs Is the Compensatmn Pair‘? 24 Law & Soc'v Rev, 99? 1019 1025

(1990).

,}?N24{)i 1In their § _;ury expenment Dzamonci Saks and Landsman:found that-the amounts
juries awarded for pain and suffering were about twice as-variable as the juries' awards
for economic damages. See Diamond ¢t al., supra note 236, at 317. Likewise, in a study
of actual jury verdicts in personal i injury cases in Florida and Kansas City-during 1973-
1987, Randall B{)vbgerg, Frank Sloan, and James Blumstein found that awards of
noneconomic damages werg more variable than total awards. See RandallR. Bovbjerg et
al., Valuing Life and Limb in Tort: Scheduling "Pain and Suffering," 83 Nw. U. L Rev
908,937 tbl. 3 (1989) -

- -[EN2413. Though each of these pracnces has potenttal drawbacks, each might help to
'3,mprove mrors understandmg and retentmn Of reievant ewdence See Cecﬂ et ai supra

]FN2421 See V;dmar supra note 178 at 197 98 247 One treaﬂse desxgned for use by
medical malpractice defense lawyers advises defense lawyers to put in.evidence on -
damages; the authors state that ”[p}ost—verdlct interviews... with jurors who heard a full
damages defense presented by economic experts called by the defense... revealed that
jurors rarely felt that the defenise was conceding liability by offering an alternative. -
damages presentation.” Miles J. Zaremski & Frank D. Heckman, Reengineering -
Healthcare Liability Litigation 287 (1997).

R [FN243] As noteci support for medzcai screenmg panels arises partiy from cntlmsm of

| the panei pmposais somewhat resemble proposals to send compiex smentiﬁc questlons to

a"science court" composed partly or wholly of sczent_zsts See Brennan, supranote 11, at
10-19 (reviewing proposals for; and examples-of; "science courts” and "science panels")

see also James A. Martin, The: Propased "Science Cﬁurt "75 MICh L. Rev. 1058, 1069
- (1977) (advocatmg experiméntation with a "science court'" to axd “Ccngress or’ the Lo

Executwe m the determmation of giobai pohcy 1ssues")

IFN244} Cf Gien 0 Robmson The Meémal Maiprac’ezce Crasas of the ]9703 A
Retrospective, Law & Contemp. Probs., Spring 1986; at 5,25 {discussing 1970s
legislative initiatives to addres's:medical malpractice, and stating that "[tthe goal in
establishing... screening panels was:to improve the quality of fault-finding by the system
and thus both to discoutage the bringing of questionable claims and to encourage the
settlement of valid ones"). In addition, panels might be expected to address-other -
problems of less interest to physicians but of concern to other commentators. Only a
small portion of potential malpractice claims are ever asserted. Panels might address this
underclaiming problem by encouraging the assertion of claims. Similarly, to the extent
that some patients simply want to find out what went wrong, panels might provsde a
relatively low-cost venue for acquiring such information. -



[FIN245]. See supra text accompanying notes 12025, Stakeholders in a number of states
that adopted screening panel provisions haye held positive views of them. For example, a
‘mid-1980s study of interest groups in Indzana found that a physwian group; the state bar
association, and the state department of insurance "agreed that the panel process had. .
decreased the number of claims that go to trial.” U. S. Gen. Accounting Office, Medical
Malpractice: Case Study on Indiana:12:(1986). Thc state medical association also . .
believed that the panel system ”decreases the time reqmred toclose clazms, and a large
insurance company "attributed its much lower legal costs to defend ciazms in: Indzana 10
the panel process.” 1d. A similar survey of groups in Florida found varying assessments:
An ofﬁczai of atrial: lawyers association recounted that piaantiffs lawyers Vlve:d the
who lost. before the panei tended to pursue the ciazm nonetheless See U S. Gen
Accounting Office,-Medical Maipractice ‘Case Study on Florida. 11-12(1986).. Qn the
other hand, a physwmn group, a hospital association, a defense lawyers assoczatzon, and_
‘the state msumnce department strongly supporf:e relnstatutlon of *panels Asone:.
insurance company.executive argued "Our tort system cannot supplya jury that is truly
comprised.of the defendant’s peers." 1d. at-35: In New York, by conirast, the state bar -
-association, 2 trial lawyers' association,-and a hospital underwriters association. all opmed
that panels led to-undesirable delay. See U.S.:Gen. Accountmg Ofﬁce Medlcai e
Malpracﬁce Case Study on New York 20 (1986). . e el

|FN2461 See e.g., James W. H‘aghes Thf) Effect of Medacal Malpractlce Reform Laws
on Claim Disposition, 9 Int'l Rev. L. & Econ. 57, 65 (1989) (arguing that a screening
panel's "impartial opinion-should greatly improve the parties’ information of the expected
value of the claim, increasing the probability of a claim being settled"). In this respect, a
- screening panel might perform a function analogous to-"early neutral evaluation.” See :
‘e.g., Thomas B.: ‘Metzloff, Alternative: Dzsnute Resolution Strategles in: Medlcai '
Malpractice, 9 Alaska L. Rev. 429,453 (1992) (noting that Alaska's screening panel
system is "akin to an early neutral .evaluation process"); id. at 442 (stating that the goal of
early neutral evaluation is "that the parties will benefit by the evaluator's neutral -
assessment of the value of the case and- therefore recons;der their positions”).. Some data
suggest, however, that some" physwlans may wish. t0 g0 to trial rather than. settle; in order
to attempt to clear their professmnal reputatwns See Sanmuel R; Gross & KentD.
Syverud Don't Try: Civil Jury Verdicts ina System Geared:to Settlement, 44 UCLA L.
Rev. 1. 58 (1996) (arguing that "the high rate of zero offers in medical malpracﬁce cases
is best explained by the deszre of physxcians for vindication at: tnal") S

[F 247! Cf Deborah R. Hensier, Sc;ence in- the Cour{ Is There a Role for Alternative
Dispute Resolution?, Law & Contemp. Probs., Summer 1991, at 171,193 {noting that
"some ADR procedures, particularly early neutral evaiuatwn expert panels, and medical
malpractice screening panels, may offer Gpporzunmes for expanding the role of neutral
experts in the litigation process”) e : :

[FN248]. It shouid be noted that the evidence on panei perfemance pmmdes only limited
guidance for current pohcymakmg Of the available multistate studies that looked at .
panel performance, one analyzes data conceming 1992; four other studies analyze data



that extends into the mid-1980s; and the rest use data from the 1970s. These studies may
be of limited predictive value to the extent that malpractice litigation has changed in
recent years. Cf. William M. Sage, Understanding the First Malpractice Crisis of the 21st
Centm'y in Health Law Handbook 1, 2 (Alice G. Gosfield ed:, 2003) (noting that "[t]he
current crisis is not szmply a reprise of events in the 1970s or 1980s™). Moreever, some
studies may not have captured the longer-term effects of panel systems: Because the first
wave of panel system adoptions occurred in the mid-1970s, data from the 1970s only-
gives 4 sensé of panels' short-term effects. Finally, some studies' results may have been
bhirred by the fact that researchers aggregated. differing panel systems into one or only a
few categories: Aggregating different systems'into one variable (panel versus no panel),
or even into a couple of variables (panel versus no panel; mandatory versus voluntary
panels, admissible versus non-admissible panel findings), means that panel systems
which produce particularly strong effects may be balanced out by panel systems with
weaker: systematzc effects, such that the overaﬂ 1mpact of panels 100ks Weaker than it
:may, 1n fact be in some states SRS SR G it

EFN249} Alaska Anzona Cennectmut Deiaware F}onda _Hawan Idaho ;{Hmms, o
‘Indiana, Kans_as ‘Louisiana; Maine, Marylarid, Massachusetts, Michigan, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York,
North Dakota, Pennsylvania, Rhode Island, Tennessee, Utah, Virginia, Wisconsin, and
Wyoming adopted panel provisions, but (as noted below) not all these states s‘all have
them. See mfra note: 250 and accompanymg text

[F] 2591 Panei provisions have been repealed 1n Arlzona Nevada New } ersey, New
York, North Dakota, Rhode Island, and Tennessee: Tllinois instituted two different panel
- Systems, and repealed them both; however, to list lllinois as a repeal state might be
viewed as double—countmg, because both pmvzsmns were judicially mva};dated prior to
their repeal. Likewise, Florida repealed a panel provision in 1983, but the repeal followed
the judicial invalidation of that provision in 1980. (Subsequent to the 1983 repeal, Florida
adopted new prowswns permzthng procedures that have some aspects ofa medlcal
screemng paneI ¥ : o el
‘Panel provisions have been mvaildated in Fionda Iihnozs Missouri; Pennsylvama and
Wyommg ‘See Aldana v, Holub; 381:S0. 2d 231,238 (Fla. 1980) (invalidating panel
system because, as implemented, it deprived doctors of their right to mediation because
proceedings in many cases did not conclude within'the statutory deadline, and because
extending that deadline would deprive malpractice plaintiffs of their right of access to the
courts); Wright v. Cent. Du Page Hosp. Ass'n, 347 N.E.2d 736, 739 (Jll. 1976) (striking
down panel provision becausé it mixed lay and judicial functions in violation of state
constitution); Bernier v. Burris, 497 N.E.2d 763 (Ill. 1986) (striking down subsequent
panel provision on similar grounds); Cardinal Glennon Mem'l Hosp.'v. Gaertner, 583

S, W.2d 107; 110 (Mo. 1979) (holding that panel provision violated state constitutional
right of access to courts); Mattos v, Thompson, 421 A.2d 190, 196 (Pa. 1980)
(invalidating panel system because, as implemented, it resulted in such delays as to
violate state constitutional right to a jury trial); Hoem v, State, 756 P.2d 780 {Wyo. 1988)
(holding that panel provision violated state constitutional guarantee of equal protection).




[EN251]. See Jean A.-Macchiaroli, Medical Malpractice Screening Panels: Proposed -
ModeI Legislatmn to Cure Judzmai IHS 58 Geo, Wash L Rev. 181,186 ( 199{))

?FNZSQ} See Id at 188 89

fFN2531 Seeid. at 189

fFN2543 See 1& at 189 90,

IFN255¥ See id-at }90 91. i

fFN2561 See 1d at 193- 94.

fFNZS’]i See 1d at 194 96;_.-. e

| E 258} Admlttedly, zt is dlfﬁcuit to measure the accuracy of htigaﬂon results

{F N259 . Researchers at the Natzonal Center for State Courts examined state court data -

on the frequency of medical malpractice claim dispositions in twenty-one states during

1992, and found-that states with mandatory panels had a significantly greaterrate of -

litigation. See Roger Hanson et al., What is the Role-of State Doctrine in Understanding

Tort Litigation?; 1 Mich. T...& Pol'y Rev. 43.:65:71 (1996). Because Hanson et al. -

focused only on litigation resolved in 1992, -and did not éxamine changes'over time, their

results leave open the possibility that the causal link might run the other way--i.e., that-:
states with higher litigation rates might have been more llkely to adopt mandatory panel
- systems. Nonetheless, their finding is suggestive.

; ;'S}unanske and Stevens stidied: Arizona's panel sys’eem usmg insurance ciaim ﬁle data :
from 1972-1979. See Stephen Shmanske & Tina Stevens, The Performance of Medical
Malpractice Review Panels,; 11 J. Health Pol., Pol'y & 1..:525,.527 (1986). The 1972-
1979 time period provided baseline data, because Arizona adopted its panel system in
1976. Seeid. at 528. Shmanske and Stevens looked only at-claims files closed within two
years after they were opened, and excluded claims for which the file was opened in a year
other than that in which theincident occurred. See id. They found that the yearly rate of
claim files opened per doctor was significantly higher after the start of the panel system
than before. See id. at 529-33. They theorized that the increase they observed in claim
frequency was due to the fact that panels "lower the expected cost to plaintiffs of
acquiring information about the outcome of their lawsuits.” Id. at 533.

[FN260]. For some claims that are resolved at-or soon after the panel stage, the plaintiff's
litigation costs may be relatively low. This would be particularly true if the plaintiff does
not present an expert witness during the panel proceeding, and relies instead on the .
panel's expertise. Moreover, some plaintiffs might hope that if they succeed in front of
the panel, they could call one ormore panelists to testify at trial, instead of retaining an
expensive expert witness. Thus, a claimant whose primary motive is to find a cause for an
mjury may take advantage of the panel procedure, perhaps pro se, in order to obtain an
expert assessment of what went wrong. In addition, for some claims that would:-otherwise



be too small to justify the cost of litigation,-panels might encourage claiming by -
providing patients with a lower-cost way to-evaluate the strength of claims, see Frank A.
Sloan, State Responses to the Malpractice Insurance "Crisis” of the 1970s: An Ernpmcal
Assessment 9 J. Health Pol., Pol'y & L. 629, 636 (1985), and--in the event of a positive
panel assessment--with a low-cost expert witness for trial, see Patricia M. Danzon, The
Frequency and Severity of Medical Malpractice Claims: New Evidence, Law & -
Contemp Probs., Spring 1986, at 57, 72.

[FN261]. Restrictions on pre-panel discovery would be pamcuiariv unfaar to piamtlffs,
because plaintiffs are less likely than defendants to have informal access to information.

concerning liability.

[FN262]. Inone survey of judge, physician, and attorney panchsts in Anzona a iarge
_majority of all three types of panelists stated that they could not-have reached their .
findings w1t}10ut such a heamng See Dale Ann Howard, An Evaiuataon of Mﬂdmai
’-Llab1hty Revaew Panels i in Anzcma :St. Ct Ji Spnng 1981 at.19; 24

IEFN263} See Sloan supra note 260 at 636

!FN2641 Pa’mcaa M Danzon Medicai Majpractwe Theory, Ev1dence, and Pubhc Pohcy
199 {1985). For example, a 1981 study of panels in’ Arizona asked attorneys to estimate
the additional expenise-attributable to panel hearings; the-mean cost (counting time and
out-of-pocket-expenses) reported by survey respondents was. between §3,000 and $4,000.
See Howard, supra note 262, at:24. The cost. Gf such-a: proceedmg will only have.
nmreased since: IQSE i . T S

o '_ 1 FN265] FrankM McCIeﬂan, Medacal Malpractlce Law Tactms anci Eﬁncs 90 (1994) =

iFNZéG] The 1mpact of thls effect wxli vary depenémg on fact(ars snch as f.he avaﬂabihty
of prejudgment interest: See:Robinson, supra note 244, at 29 ("[Tihe availability-of -
prejudgment interest in a: growing number of ‘states. part:aiiy offsets the cost to.claimants,
and, even where such interest'is not authoﬁzed explicitly, juries. apparenﬂy make an -
nnpl;czt aﬂowance for itin settmg generai damages 4 (cxtat;on Gmltted))

)FN267[ See Frank AL Sioan et ak Effects of Tort Refomls on the Vahle of Ciosed
Medical Malpractice Ciaams A M;croanaiysm 141. Health Pol., Pol'y & L. 663, 677

(1989).

[FN268]. For example, the Pennsylvania panel system was eventually held o
unconstitutional, in Mattos v. Thompson. 421 A.2d 190; 196 (Pa. 1980), based ona -
finding that the system caused such delay that it impermissibly burdened the state-
constitutional right to a jury trial. Arizona, Indiana, Rhode Island,-and New York also -
experienced problems with panel delay. See Howard, supra note 262, at 21-22; James D.
Kemper et al., Reform Revisited: A Review of the Indiana Medical Malpractice Act Ten
Years Later, 19 Ind. L. Rev. 1129, 1133 (1986); Shianske & Stevens, supra note 259, at
533; Betsy A. Rosen, Note, The 1985 Medical Malpractice Reform Act: The New York




State Legislature Responds to the Medical Malpractice Crisi§ with a Prescription For
Comprehens;ve Reform, 52 Bmek L. Rev 135 162 ( 1986}

[FN269]. The panel’ assessment may famhtate setﬂement in some instances, by bnngmg
the parties' valuations of the case closer together. See Hughes, supra note 246, at 65;
Metzloff, supra note 246, at 442;453. Some defense attorneys have stated that a 'panéi 's
finding of liability can help to persuade the physician defendant to consent to settlement,
which is a requirement in some insurance policies. See Barbara F. Klein, Comment, A
Practical Assessment of. Anmnas Medical Malpra ctice Screening System, 1984 Ariz: St.
L.3.335,348. ‘On the other hzmé paneis may sometimes delay settlement talks because.
parties may beinclined to hold off on serious settlement discussions until they obtain the
panel's assessment of the case’” ‘For example;in a 1990 survey of eighty-eight malpractice
plaintiffs' and defendants’ attorneys in Arizona, Jona Goldschmidt found that thirty-five
._;)ercent of’ the respondents "agreed or strongiy agreed” with the statement that “there is no
~ . reason; 1o enter into meanmgﬁ;] seftlement negotiations until a panel ﬁndmg is made.”

'J ona Goldschmxdt Where Have All the Panels Gone? A Hlstogy of the Anzona Meémai
L1ab111tv Revlew Panel 23 Arlz St L I 1013 1054 57 ( 1992) :

IFN270]. Hughes supra note 246, at 75.
[FN271].'See id. at 75-77."

[FN272]. Cf. Goldschmidt, supra noté 269, at 1109 ("Claims exclusion should not be the
measure of efﬁcwncy ‘”)

N -__-1 EN273]..A 1980 study: c1ted ﬁgures mdzcaﬁmg that plazntaffs who lost before panels were
" less likely to proceed with their claims than piamnffs who won before panels; the stady
asserted that these data’ "may indicate’.. that screening panels are effectively weeding out
a number of unjustified claims." Peter E. Catlin, Medical Malpractice Pre-Trial Screening
Panels: A Review of the Evidence 30 (1980}, However, as Thomas Metzloff has pointed
out, "Absent comparative insight into whether these claims would in fact have been -
asserted in court in the: absence of a panei procedure, the conclusmns drawn are
questionable” Metzioff supra nete 183 at 215. : o

[FN274]. See Carlin, supra note 273, at 32-33 (discussing difficulties severai state
systems encountered in obtaining panelists, and noting statements by some New Jersey

officials that the possibility of being called to testify at trial "deters many doctors from
participating as panelists”).

[FN2735]. See supra text accompanying note 177.
EFNZ’?ét See Cramm'é:t al., supra note 190, at 7i0-12.

[FN277]. Ronald L. Goldman, The Reliability of Peer Assessments of Quality of Care,
267 JAMA 958, 958 (1992){citations omitted).




[FN278]. Weiler et al. Supta note i72 at125.

[FN279]. Although Liang found that the anesthesaoioglsts in his study had "a s1gn1ﬁcant
propensity... to-be extremely critical of the defendant anesthesiologists in the cases” they
reviewed, he noted that this may have been because academic physicians are more.
willing to remark-upon perceived flaws in other phys1c1ans performance Llang, supra
note 232, at 135.. . : SR

iFN280} See Themas B. Metzloff The Unrealxzed Pe*entlal of Malnracnce Arbzfrafxon
31 Wake Forest:L. Rey, 203, 217 {1996) ("The conventlona} wisdom i is that these panels
which looked something like arbifration panels, were: meffectwe mn zmpactmg the culture
or reality of malpractice liti gatlon indeed, several states have recently a’bandoned their
programs ¥ (cltatlon omltted)) :

' iFNZSH See S’fuart Taylor Jr &Evan Thcmas szﬂ Wars Newsweek Dec 15 2003 -
at:43, 51 {dlscussmg the proposal) Do T e e e S

] 282} Common Good, Common Good Why We Have Come Together at http ff
cgood.org/about/ (last visited Jan. 20, 2004). P

[FN283]. Common Good, Common Good Petition: America Needs a New System of
Medical Justice: Current Proposals are Not Enough, at hitp://
cgood.org/medicine/item?item .id=19297 (last visited Jan. 20 :._-20(_)_4). -

[FN284]. thhp K. Howard Op -Ed, The Best Course of Treatment N Y. Tnnes July 21,

--20{)3 atAIS Lo = I .
.]FNZSS I. See 1d ("A rehabie system of medzcai }118!:1(38 couid take many forms but

because the critical issue in virtually all cases is whether the doctor complied with

appropnate standa:rds of care, the key element must be expert judges ruling.on standards
ofcare") ' - o _ :

[FN286]1. Seé id; {noting the "value {of] predictébiliiy“ and thefactthat "_{j‘]ilriés béui't
make consistent rulings of what is reasonable care and what is not").

[FN287]. Elwell, supra note 24, at 30.

[FN288]. Id. at 48.
[FN289]. Id. at 56.

[FN290]. Foderé's remark that legal medicine constantly presents new and unforeseen -
variations, see 1 Foderé, supra note 26, at vii ("Every day in legal medicine, as in clinical
medicine, there arise countless variations and cases that.could not have been foreseen.”
(author's translation)), continues to be true some two centuries later.



[FN291]. David P. Currie & Frank 1. Goodman, Judicial Review of Federal
-Administrative Action: Quest for'the Optimum Forum, 75 Colum. L. Rev. 1, 63 (1975);
‘Rochelle C. Dreyfuss, Forums of the Future: The Role'of Specialized Courts in‘Resolvin

Business Disputes. 61 Brook. L. Rev. 1, 16 (1995).
[FN292]. Gross, supra note' 11, at*1181-82.

[FN293]. See Richard A. Posner, Will the Federal Courts of Appeals Survive Until 19847
An‘Fssavon Deleeation and Specialization of the Judicial Function; 56 8. Cal. L. Rev.

761, 783 (1983); Richard L. Revesz; Sgecmhzed Courts and the: Admmls’sratwe R
Lawmaking System, 138 U, Pa. L., Rev 1111 1}49(1998} ' Sy e

[FN294]. See Rochelle Cooper Dreyfuss The Federai Circuit: A Case Studv n
Specialized Courts, 64 N. Y. U L. Rev. 1,29.(1989); cf. Rai; supra note 204, at 894
(advocatzng creation of g speczahzed trial court” for patent cases’ with lay judges who
_ {have} basic traznmg in-the scxenhﬁc method and who {are} glveﬁ sufﬁment reseurces 1o
:appomt experts l1beralfy"} R D R L :

iFNZQS} Physwlans and insurance compames wﬂl be repeat piayers on the defense SIde
plaintiffs’ lawyers will be repeat players on the plaintiff side. :

[FN296]. See Geoffrey C. Hazard, Jr., The Role of the Bar in Politicized Judictal
Elections, 39 Willamette L. Rev. 1349, 1351-52 (2003).

- [FN297]. American Bar Association Commission on the 21st Century Jud;cwry, Report
-Justlce in Jeopardy 22 (2003} [haremaﬁer ABA Report] R T

.|FN298| Re ubhcan Part emen ¥, thte 536US 765 788 2002
[FN299]. ABA Report, supra note 297, at 90.

[FN300]. See Marvin Comisky & Philip C. Patterson, The Judiciary--Selection,
Compensation; Ethics, and Discipline 6 (1987) ("Critics of executive appointment have
pointed out that the typical chief executive is subject to political pressures based on .-
partisan considerations, and is also apt to expect a quid pro quo from his appointees.");

id. at 5 (noting that criticisms of legislative appointment of judges include the observation
"that legislators are too apt to be pollticaﬂy motavated in selectmg for ;udlczai
candadates“) ' - - :

[FN301]. 40 Pa. Cons. Stat. Ann. §z303 SlS(a) (West Supp 2003).

[FN302]. Pennsylvania's Cwﬂ Procedural Rules Commitiee has proposed anew ruie 1o
implement the statute; the proposed rule specifies the procedure for making a motion
under the statute, but does not discuss what factors should be considered in determining
the motion. See Sup. Ct. of Pa., Civil Procedural Rules Comrn Pmposed
Recommendation No. 189 (2003). :



[FN303]. See, e.g., Irene: Deaviile.Sann eﬁnittiturs (and Additurs) in the Federal Courts:
An BEvaluation with:Suggested Alternatwes 38 Case W.Res. L. Rev 157,187 (1987-88}
(citations omitted). LEE uni o SR

[FN304]. N.Y. C. P L.R. 5501(¢) (McKinney 1997); see also infra notes 353~ 54 and
accompanymg text

E 3@5; For a dlscusszon of malzcmus prosecunon ciaims a_nd other cIaIms a successfui
malpractice defendant might consider asserting, see generaliy Sheila L Blmbaum,
Physicians Counterattack: Liability of Lawyers for Institutinig Unjustified Medical
Maipractlcc Actmns, 45 Fordham L. Rev. 1003 (19’7 7)

[EN306]. See Adam Liptak Doctors Testxmony Under Scrutmy, N.Y. Tnnes J uly 6
2003; at: Al{} n addztzen a nonprofit organization called the Coahtaon and Center. for
Eth;cai Medzcal Tesnmony has been formed "to make honesty and. ethicahty the sine qua
non of physxcmns and others engaged in healthcare who serve as expert witnesses; and to’
eliminate the ability of unethical experts to testify with impunity in medical-legal
matters." Coalition & Ctr. for Ethical Med. Testimony, Statement.of Puzpose 2003, -at -
http://www.ccemt.org/index,pl/mission. .

[EN307]. 253 F.3d 967 (7th Cir. 2001). . -

[FN308]. 1d. at 968,

- [EN309]. Sce id. at 971, 974,

{FN310]. 1d. at 969.

[FN311]. Id. at 974,

IFN?)lQ} See 1d at 972

1 313{ Id
[FN314]. Id at972 73.

[FN313] An AANS member WhO had testified for a pla1nt1ff presumably couid bring a
complaint concerning the testimony of the defendant's expert witness. It seems likely,
however, that malpractice plaintiffs and defendants would have greater incentives to
bring such complaints than expert witnesses would. Thus, the rule that only AANS
members can initiate complaints seems likely to render complaints against plaintiffs’
experts more prebabie than complaints against defendants’ experts.

F 316! As the Seventh Circuit stated
Austin had been retained to testify on behalf of a woman whose recurrent laryngeal nerve



was permanently damaged in the course of an anterior cervical fusion performed by Dr.
Ditmore.... According to the testimony that Austin'was permitted to give attrial, he” -
believes and "the majority of neurosurgeons” would concur that the plaintiff could not
have suffered a permanentinjury to her'recurrent laryngeal nerve unless Dr. Ditmore had
been careless, because shehad no anatomlcai abnormahty that might have enabled such:
an injury to result without negligénce on: the surgeon's part--though in the: dismphnary
hearing it emerged that, because the recurrent laryngeal nerve is difficult to see,.and often
is not seen during the operation, it may be impossible to determine whether the particular
patient's nerve is unusually susceptible to injury. Austin testified that Ditmore must have
rushed the operation (though there was no other evidence of that) and as a result retracted
the tissues adjacent to the recurrent laryngeal nerve too roughly.... {But] Austin could -
hardly be considered an expert on anterior cervical fusion, having performed only 25 tﬂ
30 of them in more than 30 years in practice, although he had performed a large number
of other cérvical operatwns Ditmore in-contrast had performed 700 anterior cervical
3 fusmnsm with exacﬁy one case of permanent damage to a. patzent‘s recurrent laryngeai

nerve, namely the case of the patient- who had sued him. - &
“Dr. Austin ciamled at’ the hearing that he had based his opinion on {two artmies}

Neither article supports Austin's testimony.... Austin admitted that he hadn’t dzscassed the

matter with any other medical professionals.... :

. Asked on cross-examination at the malpractice trial to explain why the medzca}
11terature did not confirm his view of what a majority of Neurosurgeons: think, Austm o
responded lamely that the "medicolegal atmosphere that we're in these days" had deterred
the surgical community from-acknowledging that this particular comphcatmn of anterior

“cervical’ fuswn couid ()ccur only through the surgeon's neghgence o
Id. at 969-71. :

ZE .)171 Seexd at973
[FNBlS[ See id. at971

[FN319]. See Mlchae} nggms Dockmg Doctors’? AMA Eyes Dlscaphne for Physzczans
Giving’ "False" Testimony, A B A 1., Sept }998 at 20 SR o

[FN320]. See supra text accom'panymg notes 156-59.

[FN321]. Daniel W. Shuman, Expertise in Law, Medicine, and Health Care, 26 J. Health
Pol., Pol'y & L. 267, 269 (2001) (citing Geoffrey C. Hazard, Jr. et al., Civil Procedure

(4th ed. 1992); Tom R. Tyler, Why People Obey the Law (1992)).

[FN322]. See Rai, supra note 204, at 892 (arguing that "[iJn technically complex cases .
involving conflicting expert testimony,... reducing the adversarial component" through
"use of third-party expertise” may be useful). - .
[FN323]. See supra text accompanying note 137.

[FN324]. See supra text accompanying note 138.



]FN325} See supra text accompanymg notes 116 19.

{E N326i See supra text accompanymg notes 206 07 F or an ear}y proposaE congerning
possible ways to assist judges in handling scientific questions, see Harold Leventhal,
Emnmnmentaf Decasmnmakmg and the Role of the Courts, 122 U.Pa. L. Rev. 309, 546-

4 { 19741
FNB 27§ See Reference Manual on Sczentiﬂc vadence (2d ed 2000)

EFN328] The NatI Academ1es Sczence, Technoiogy, and Law ngram, at
http: /fv»ww’f ﬁatzonaiacademles org/st}/ (last visited Jan. 19, 2(}04) :

EFNBZQ] See Nat’l Ctr for State Courts Scaence Technology and the Law Frequently

;Asked Questions, at http://-. _
www.ncsconline. org/WCDS/Topws/topxcl asp'?search value“Sc;ence,%z()Technoiogy%

-C20and%C20the%Law (last visited Jan. 27, 2{)04)

IFN336} In federai court, - : . s
Two prmmpal sources of authority permit a court to appomt an: expert each enwsmmng a
somewhat different role....- Appointment under Federal Rule of Evidence 706 anticipates

that the appointed expert will function as.a testifying witness... :

Supplementing the authority of Rule 706 is the broader anherent authenty 0f the court to
appoint experts who arenecessary to enable the court to carry out its duties. This includes
authority to appoint a "technical advisor" to consult with the judge during the decision- .

~making process.
William W, Schwarzer & Joe S Cecﬂ Management of Expert Evzdence m Reference '

Manual on Scientific Evidénce 39, 59 (2d ed. 2000).

[F 331 f See htip f/’www aaas. org/spp/case/case htm (last visited Jan 13 2604)
1FN332| See The Regxstry of Indep Scwnﬁﬁc & Techmcal Acfwsors A Program of ’the
Private Adjudication Center: Duke University School of Law, at
http://www.law.duke.edu/PAC/registry/index-html (last visited Jan. 21, 2004). -
[FN333]. Krafka et al., supra note 19, at 316 n.6, 325, 326 tbl. 5.

iFN334!.'.Schwarzer & Cecll, sup.ra note 330, at 61.

[FN335]. See Brennan, supra note 11, at.7-8 {arguing that partisan experts ordinarily
"have every incentive to take as radxcai a position as possible," and that, by contrast, the

use of a nonpartisan expert will "moderate” the testimony of the parties' experts by
motivating those experts "to demonstrate how their views relate to those of the court-

appointed expert").

[FN336]. Ellen E. Deason, Court-Appointed Expert Witnesses: Scientific Positivism



Meets Bias and Deierence 77 0Or. L Rev 59 84 93 (1998)

?FNBS?I id at- 63

'-EFNEBSI See zd at: 143 55

§FN339| Kraﬂca et aI supra note 19 at 314 .}26 tbi 5

{FN3401: See Vaiene P Ham, U S Ju“w Reform The Actue Juw aﬂd tha Adversanai
Ideal. 21 St Louis U. Pub. L. Rev.: 85, 87 {2002). : : o -

[FN341]. See id. at §8-90.

|FN3421 See, eg., Greene & Bomstem supra note §96 at 763 (argumg that “Jurers
determinations of damages could be assisted by preinstructions and by removing the -
blindfold-on various provisions of damages doctrine,” and that "biﬁll’(:&tl()ﬂ and spemai
:verdact foxms may be heipful in certam mrcumstances") ' - o e

[FN343]. See e.g., Jury Tnal Innovations 5 14 15 {G. Themas Munsterman et al eds
1997) (Vlck1 L. Smith contnbutor)

[FN344§ See Jury ’fnai Irmovanons supra note- 343 at 151 56.

[FN345E Sef: Kraﬂca et aI supra note: }9 at. 3 16 . 6 326 ibl 5 (statmg that l{)% of
respcmdents in the 1998 survey of federai judges reported havmg used thzs approach)

ke "1FN346[ See J'ury Tnal Innovatm:ns supra note 343 ai 189 11 174 76

1FN347| See Jury 'i‘m&] Innovatmns supra note 343 at 141-47 Krafka et ai , supra note
19, at 316 n.6, 326 (stating that some 16% of respondents in 1998.survey of feéerai
}udges reported havmg "{a}llow[ed] 3umrs to questlon experts dn‘ectly or through the

iFN348| See, € g Maﬁm I Bourgems et al Nommal and {nteractlve Groups Effects of
Preinstruction and Deliberations on Decisions and Evidence Recall in Complex Trials, 80
J. Applied Psychol. 58 (1995); Lynne ForsterLee & Irwin A: Horowitz, Enhancing Juror
Competence in a-Compléx Tral, 11-Applied Cognitive Psychol. 305.(1997); Lynne -
ForsterLee et al., Juror Competence in Civil Trials: Effects of Preinstruction and
vadence Techmcahty, 78 1. Apphed Psychol. 14 (1993).

§FN3493 See Amemcan J udlcature Soc1ety, Enhancmg the J ury System A Guldebook for
Jury Refoxm 21-23,27-30- (1999) : ‘e

[FN3 50} Indeed some’ research suggests that caps mi ght actualiy increase both the size
and variability of jury awards in many cases, because of the potential anchoring effect if
jurors know of the cap. In a recent experiment, Saks et al. found that the mean award for



a low-severity injury by mock jurors who ‘were told of the existence of a $250,000 cap on
damages was significantly higher than mean awards by jurors who were not told of the
cap, and that the awards by jurors told of the cap were significantly more variable than
awards by other jurors. See Michael J. Saks et al., Reducing Variability in Civil Jury
Awards, 21 Law & Hum Behav, 243, 249, 251, 253 54 (1997). Though this study looked
at mock jurors and not at mock juries; it is still suggestive, at least in the absence of
evidence that group deliberation would change the results. Although jurors in an actual:
trial setting might not be told of the existence of a cap, the publicity surrounding
1eg1slatwe deliberation over caps ‘makes it hkﬁly that at least-one juror-would be aware of
the cap's existence, and that information could be communicated to other jurors during.
deliberations. '

]FN351 § See Dlamond et al supra note 236 at 321

i FNBSZ} See Bovb;erg et al supra note 240 at 953 56 Bovbjerg, Sioan and Biumstem

also suggest that awards. could be set by means of "a: matnx of values that would award
- fixed damage amounts according to the: severlty of injury and age of the'injured party,” o

"that awards could be constrained by "a system of ﬂemble ﬂoors and ce11mgs that vary
with i mjury severlty and victimeage."'1d. at-938-39.. : - 5

!FN353 ] See Diamond et al., supra note 236, at 322 (citing N.Y.C.PLR 5501(c)
(McKinney 1986)). Since 1986, New York's mid-level appellate courts have been
directed by statute to "determine that an award is excessive orinadequate if it devzates
materially from what would be reasonable compensanon UNLYCPEROSS501c) |
{McKinney 1997), and the New York courts have: interpreted this standard as: appiymg at

o . the trial level as well. See, e.g.; Shurganv Tedesco 578 N.Y.8.2d 658 (App: Div. 1992).- -
U The "deviates. mate:nally” standard is easier to meet than the more traditional test (under -

which a court wou}d grant remittztur oniy if the }ury‘s awafd ”shocked the censc;ence” of
the-conrt). i

Baldus, MacQueen, and Woedwoﬂh "present a detaﬂeci proposai for comparatwe }udlclai
review of jury: awards. See David Baldus et al;; , Improving Judicial’ QOversight of Jury
Damages Assessments: A Proposal for the Comﬁaranve Additur/Remittitur Review of
Awards for Nonpecuniary Harms and Punitive Damages 80 lowa L. Rev. 1109 (19935).
For a discussion of the: challenges of comparative review, and anvillustration of one
approach to those challenges; see Geressy v. Digital Equipment Corp., 980 F, Supp. 640,
653-76 (E.D.N.Y. 1997) (Weinstein, J.) (applying New York's "deviates materially" -
standard to jury awards for, inter alia, pam and suffenng) See also. Dlamond et-al.; supra
note 236, at 322 (discussing Geressy). : - - S

[FN354]. The researchers found that ina sampie of 293 medical malpractice plaintiff
verdicts described in a jury verdict reporter. for New: York City.and neighboring counties
during 1985-1997, at least 96 awards were diminished post-verdict: 46 through post- -
verdict settlement, 23 through remittitur, 17 due to comparative negligence, and 10 for
unknown reasons, Because of these reductions, the mean adjusted award in the New York
sample was-only about 62% of the mean original jury award. See Neil Vidmar et al., Jury
Awards for Medical Malpractice and Post-Verdict Adjustments of Those Awards. 48




DePaul L. Rev. 265, 285 (1998). ' '

Vidmar et al. noted that these figures likely underestimate the total number of post-
verdict reductions, because the results of appeals. were not'included. See id. at 286, (The
researchers found thrée post-verdict increases, as ‘well: two from’ post-verdict settlements,
and one from additur (the converse of remittitur). See id. at 285.)

The researchers also studied samples of verdicts from Florida (1987-1996) and California
(1991- 1997) The data indicate that the post—verdzct experlence in those two states dlffers
from that in New York Id at 290 99 :

1FN355} StephenB Burbank Pmcedure and Power 463 Legal Educ 513 514( 19963

[FN356E See Paul D. Camngton Making Rules to Dasnose of Mamfestiv Unfounded
Assertions: An Exorcism of the Bogy-of Non~Trans Substantive Rules of Cmi
_Procedure 137 U Pa. L. Rev 2067 2683 2085 { 1989) ' :

{FNSS?} See Geoffrey C. Hazard 3 T., Dasceverv Vices and Trans- Substantwe Vlrtues m
the Federai Rules of Cmi Procedure 137 U Pa L Rev 2237 2246-47 ( £989‘) :

[FN358]. See 1d.

[FN359]. Cf. Stephen B. Burbank, The Transformation of American Civil Procedure: The
Example of Rule 11, 137 U. Pa. L. Rev. 1925, 3937 38 (1989)

[FN360]. See Stephen N. Subrin, Fudge Points and Thin Ice in Discovery Referm and the
Case for Selectlve Substaace—SDemfic Pmcedure 46 Fia L Rev 27 41. 49 ( 2994)

FN361 See StephenB Burbank ’I‘he Costs of Comnlexﬁv 85 Mach L Rev 1463
1473 ( 3987 ) (book rev;ew)

IFN362] See id.; see also Stephen B. Burbank Of Rules and Discretion: The Sugrem
Court, ‘Federal Ruies and Common Law, 63 Notre Dame L Rev 693, 718 (1988); Subrin,

supra note 360, at 54,

IFN363 . See Subrin, supra note 360, at 49.

[FN364]. 28 U.S.C. § 2072(b) (2003).

[FN365]. Cf. Burbank, supra note 361, at 1475.
[FN366]. See supra text accompanying notes 17 8-79.

[EN367]. A dramatic case in point 18 Pennsylvania's remittitur provision, which
apparently would require reduction of an award of compensatory damages solely because
the court anticipated that doctors would leave the community in response to the award.
See supra text accompanying note 301.



[FN368]. See supra text accompanying notes 306-19.

[FN369]. Cf Shuman supra nete 321 at 286 (“Many of the problems that courts face in
assessing. medical expertlse are t})e mswtable result of substantwe legal standards ").

[EN370]. In addition to the "avo;dable c}asses of events" approach chscussed mn the text,
reform ideas mclude proposals for enterpnse hab;hty, see, . g. Kenneth S. Abraham &
Paul C. Weiler, Enterprise Medical Liability and the Evolution ef the Amerlcan Health _
Care System. 108 Harv. L. Rev. 381, 415- 26 (1994); William M. Sage et al. Ent@gpns
Laability for Medical Maipractlce and Health. Care Quality Improvement, 20 Am 1l &
Med. 1. 16-26 (1994), and no-fault compensation, see, e. g., Randall R. Bovbjerg & Frank
A. Sloan, No-Fault for Medical Injury: Theory And Evidence, 67 U. Cin. L. Rev. 53, 64-
70 (1998); David M. Studdert & Troyen A. Brennan, Toward a Workable Model of. "No
Fault" Comnensatmn for Med;cal Imur‘v m the Umted States 2? Am J L & Med 225

22935 (20011

Natz{mai Acadcmles Fostenng Rapld Advances in Heaith Care: Leammg from' System '
Demonstrations 83 (Janet M. Corrigan et al. eds. , 2002).

[EN372]. See Weiler ct al. supra note 172, at 3.
{FN373]. See Marcus, supra note4 at 779

§ 3741 See e. g StephenD Sugarman The Nﬁed to Reform Personal In}ury Law _
Leavmg Smentaﬁc Disputes to Scnennsts 248 Scxence 823 823 24 (1990) '

|FN375} Nell V:dmar Are Junes Comnetent to Dec1de Llablhtv in ’I‘ort Cases Imolvmg
Scientific/Medical Issues? Some Data from Medical Malpractice. 43 Emory L.J. 885,

896-99 (1994). - .
END OF DOCUMENT
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